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Syllabus Structure

A | Companies Act 50%
B Other Corporate Laws 30%
C | Corporate Governance 20%

ASSESSMENT STRATEGY
There will be written examination paper of three hours

OBJECTIVES

To gain an expert knowledge of Corporate functions in the context of Companies Act & related
Corporate Laws. To be able to assess whether strategies and the organization is in compliance with
established regulatory framework, and Corporate Governanace.

Learning Aims

The syllabus aims to test the student’s ability to:

" Understand the principles of Corporate Laws relevant for compliance and decision-making
" Analyze and interpret the impact of allied laws

" Evaluate the essence of Corporate Governance for effective implementation

" Demonstrate the role of a Corporate in socio-economic development

Skill set required

Level C: Requiring skill levels of knowledge, comprehension, application, analysis, synthesis and
evaluation.

Note: Subjects related to applicable statutes shall be read with amendments made from time to time.

Section A : Companies Act 50%
1. The Companies Act, 2013
Section B: Other Corporate Laws 30%

2. SEBI laws and Regulations

3. The Competition Act, 2002 and its role in Corporate Governance

4. Foreign Exchange Management Act, 1999 (Basic Understanding Only)
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. Laws related to Banking Sector (Basic Understanding Only)

. Laws related to Insurance Sector (Basic Understanding Only)
Section C: Corporate Governance 20%
7. Corporate Governance
8. Social, Environmental and Economic Responsibilities of Business




SECTION A : COMPANIES ACT 2013 [50 MARKS]

(a)

(b)

(c)

(d)

(e)
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(9)
(h)

(@

The Companies Act, 2013 - rules, regulations prescribed there under with special reference to:

Company Formation and Conversion

(i) Incorporation of private companies, public companies, company limited by guarantee and unlimited
companies and their conversions/reconversion/re-registration

(i) Nidhi Companies, Mutual Benefit Funds and Producer Companies — concept, formation, membership,
functioning, Dissolution

(i) Formation of “Not-for-Profit” making companies
(iv)  Procedure relating to Foreign Companies Carrying on Business in India
(v)  Conversion of LLPs into Private Limited Companies and vice versa

Investment and Loans
(i) Procedure for inter-corporate loans, investments, giving off guarantee and security

(i)  Acceptance of deposits, renewal, repayment, default and remedies
Dividends

(i) Profits and ascertainment of divisible profits

(i)  Declaration and payment of dividend

(i)  Unpaid and unclaimed dividend - treatment and fransfer to Investor Education and Protection Fund

Accounts and Audit
(i) Maintenance of Books of Accounts

(i) Statutory Auditor, Special Auditor and Cost Auditor - Appointment, resignation, removal, qualification,
disqualification, rights, duties and liabilities

(i)  Companies Auditor Report Order (CARQO) Rules

Board of Directors & Managerial Personnel

(i) Directors and Managerial Personnel - Appointment, Reappointment, Resignation, Removal
(i) Payment of remuneration to Directors and restrictions on the powers of Directors

(i)  Powers of Board of Directors and Restrictions on the powers of Directors

(iv)  Obtaining DIN

(v)  Compensation for loss of office

(vi)  Waiver of recovery of remuneration

(vii)  Making loans to Directors, Disclosure of interest of a Director, Holding of Office or Place of Profit by a
Director/Relative

Board Meetings and Procedures

(i) Board Meetings, Minutes and Registers

(i) Powers of the Boards

(i)  Corporate Governance & Audit Committee
(iv) Duties & Liabilities of Directors and

(v)  Power related to political contributions

Inspection, Inquiry and Investigation
Compromises, arrangements and amalgamations
Prevention of oppression and mis-management
(i) Majority Rule but Minority Protection

(i) Prevention of Oppression and Mis-management

Revival and Rehabilitation of Sick Industrial Companies



(k)

0]
(m)
(n)

Corporate Winding Up and Dissolution
(i) Kinds of Winding up - Powers of the Court and Official Liquidator

Companies Incorporated outside India
Offences and Penalties

National Company Law Tribunal and Special Courts

SECTION B : Other Corporate Laws

2.
(a)

(b)

(a)
(b)
(c)

(a)

(a)
(b)
(c)

6.
(a)
(b)

SEBI Laws and Regulations

The Securities Exchange Board of India Act, 1992 - Rules, Regulations and Guidelines issued there under
Clause 49 and SEBI (Issue of Capital and Disclosures Reguations), 2009

The Securities Contracts (Reguation) Act, 1956

The Competition Act, 2002

Competition — Meaning, objectives, extent and applicability
Competition Commission of India

Areas affecting competition

Foreign Exchange Management Act, 1999 (Basic understanding only)

Exports, Imports and Foreign Funds under Deferred Payment, ECB Route, Loans and Export Remittance and
Import Remittance

Laws related to Banking Sector: (Basic understanding only)
The Banking Regulation Act, 1949
The Securitization and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002

The Prevention of Money Laundering Act, 2002 — Role of Cost Accountants in Anti-Money Laundering (AML)
Audits to check tax evasion and fransfer of funds

Laws related to Insurance Sector: (Basic understanding only)
The Insurance Act, 1938
The Insurance Regulatory and Development Authority Act, 1999

SECTION C : Corporate Governance

7.
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(b)
(c)
(d)

8.
(a)
(b)
(c)

Corporate Governance

Overview-Issues and Concepts

Corporate Governance Practices/Codes in India

Corporate Governance in family business

Corporate Governance in state-owned business — the MOU system

Social, Environmental and Economic Responsibilities of Business.

National Voluntary Guidelines on Social, Environmental and Economic Responsibilities of Business
Corporate Social Responsibility — Nature of activities; Evaluation of CSR projects

E-governance
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STUDY NOTE : 1
THE COMPANIES ACT, 2013

PART

- A : COMPANY FORMATION AND CONVERSION

THIS STUDY NOTE INCLUDES:

A:1.1

A:1.2

A:13

A:14
A:1.5

A:l.

1.1.1

1.1.2

Incorporation of p rivate companies, public companies, company limited by guarantee and unlimited
companies and their conversions/reconversion/re-registration

Nidhi Companies, Mutual Benefit Funds and Producer Companies - concept, formation, membership,
functioning, Dissolution

Formation of Not-for-Profit making companies

Procedure relating to Foreign Companies Carrying on Business in India

Conversion of LLPs into Private Limited Companies and vice versa

1 INCORPORATION OF PRIVATE COMPANIES, PUBLIC COMPANIES, COMPANY LIMITED BY GUARANTEE AND

UNLIMITED COMPANIES AND THEIR CONVERSIONS/ RECONVERSION/ RE-REGISTRATION

Introduction

The Companies Act, 2013 consisting of 29 Chapters, 470 Sections and 7 Schedules as against 658 Sections
under 13 Parts and 15 schedules in the Companies Act, 1956, was notified partially on 12t September 2013 (55
sections) and partially again on 26t March, 2014 (168 sections with effect from 1.4.2014). Part of the provisions
related to National Company Law Tribunal have been notified with effect from 1st June, 2016. The provision
relating to Class Action Suits also has been enforced with effect from 15t June, 2016. The jurisdiction in respect
of merger and acquisitions and compromises and arrangements under Chapter XV (corresponding to earlier
sections 391 — 394 in the previous Companies Act, 1956) still rests with the High Courts.

The Companies Act, 2013 (hereafter ‘The Act’) consolidates and amends the law relating to the companies in
India and replaces the Companies Act, 1956 in phases, which is 56 years old. The new Act intends to improve
corporate governance and to further strengthen regulations for the corporate sector with the introduction of
key provisions as to Duties and Liabilities of Directors/Independent Directors, Auditor Rotation, Establishment of
Serious Fraud Investigation Office (SFIO), Constitution of National Financial Reporting Authority (NFRA), Class
Action Suit, Corporate Social Responsibility (CSR) etc.

The Companies Act, 2013 is administered by the Central Government through the Ministry of Corporate Affairs
(MCA) and the Offices of Registrar of Companies, Official Liquidators, Public Trustee, Director of Inspection,
National Company Law Tribunal (NCLT), National Company Law Appellate Tribunal (NCLAT), etc. The Registrar
of Companies (ROC) controls the task of incorporation of new companies and the administration of running
companies.

The Ministry of Corporate Affairs, was primarily concerned with administration of the Companies Act, 2013,
other allied Acts and rules & regulations framed there under, mainly for regulating the functioning of the
corporate sector in accordance with law. Further, the focus of the Ministry’s working is not only limited to the
Administration of Companies but has increasingly acquired an all inclusive role of addressing a vide sweep of
functions like Corporate Governance Reforms and the Emerging Legal Framework.

Definition of company

“In terms of the Companies Act, 2013 ‘company’ means a company incorporated under the Act, or under the
previous company law” [Sec. 2(20)].

CORPORATE LAWS & COMPLIANCE 1



THE COMPANIES ACT, 2013

A company may be an incorporated company or a Corporation, or an unincorporated company. An

incorporated company is a single and legal (artificial) person distinct from the individuals constituting it,

whereas an unincorporated company, such as a partnership, is a mere collection or aggregation of

individuals. Therefore, unlike a partnership, a company is a corporate body and a legal person having status
and personality distinct and separate from that of the members constituting it.

1.1.3 Characteristics/Advantages of company

1.1.3.1

1.1.3.2

1.1.3.3

1.1.3.4

Independent corporate existence

The outstanding feature of a company is its independent corporate existence. It is a distinct legal person
existing independent of its members. By incorporation under the Act, the company is vested with a
corporate personality which is distinct from the members who compose it.

A well-known illustration of this principle is the decision of the House of Lords in Salomon v. Salomon & Co.
[(1898) AC 22].

Limited Liability

The privilege of limiting liability for business debts is one of the principal advantages of doing business under
the corporate form of organization. Where the subscribers exercise the choice of registering the company
with limited liability, the members’ liability becomes limited or restricted to the nominal value of the shares
taken by them or the amount guaranteed by them. No member is bound to contribute anything more than
the nominal value of the shares held by him.

Perpetual succession

An incorporated company never dies. It is an entity with perpetual succession. Perpetual succession, means
that the membership of a company may keep changing from time to time, but that does not affect the
company’s continuity. The death or insolvency of individual members does not, in any way affect the
corporate existence of the company. [Gopalpur Tea Co. Ltd. v. Penhok Tea Co. Ltd. (1982) 52 Comp. Cas.
238 (Cal.)] “Members may come and go but the company can go on forever”.

It continues to exist even if all its human members are dead. Even where during the war all the members of
a private company, while in general meeting, were killed by a bomb, the company survived not even a
hydrogen bomb could have destroyed it. [K’9 Meat Supplies (Guildford) Ltd., Re 1966 (3) All. ER 320.]

Separate property

A company, being a legal person, is capable of owning, enjoying and disposing of property in its own name.
The company becomes the owner of its capital and assets. The shareholders are not the several or joint
owners of the company’s property. The company is the real person in which all its property is vested, and by
which is controlled, managed and disposed of [Bacha F Guzdar v. C.I.T. AIR 1955 SC 74.]. The property is
vested in the company as a body corporate, and no changes of individual membership affect the title. The
property, however much, the shareholders may come and to remains vested in the company, and the
company can convey, assign, mortgage, or otherwise deal with it irespective of these mutations.

CORPORATE LAWS & COMPLIANCE



1.1.3.5

1.1.3.6

Transferable Shares

When joint stock companies were established the great object was that their shares should be capable of
being easily transferred. Accordingly, the Companies Act, 2013 in Section 44 declares: ‘The shares or
debentures or other interest of any member in a company shall be movable property, transferable in the
manner provided by the articles of the company’. Thus incorporation enables a member to sell his shares in
the open market and to get back his investment without having to withdraw the money from the company.
This provides liquidity to the investor and stability to the company.

Common seal

Since the company has no physical existence, it must act through its agents and all such contracts entered
into by its agents must be under the seal of the company. The common seal acts as the official signature of
the company. Prior to the Companies (Amendment) Act, 2015 the common seal is a seal used by a
corporation as the symbol of its incorporation and also a statutory requirement for a company. As a
departure from this concept, the Companies (Amendment) Act, 2015 has deleted the requirement of
having Common Seal compulsorily.

After this amendment, in case a company does not have a common seal, the authorisation shall be made
by two directors or by a director and the Company Secretary, wherever the company has appointed a
Company Secretary.

Lifting of the ‘Corporate Veil’

Before going into this question, one should first try to understand the meaning of the phrase ‘lifting the veil’. It
means looking behind the company as a legal person, i.e., disregarding the corporate entity and paying
regard, instead, to the realities behind the legal facade. Where the Courts ignore the company and
concern themselves directly with the members or managers, the corporate veil may be said to have been
lifted. Only in appropriate circumstances, the Courts are willing to lift the corporate veil and that too, when
questions of control are involved rather than merely a question of ownership.

The following are the cases where company law disregards the principle of corporate personality or the
principle that the company is a legal entity distinct and separate from its shareholders or members:

(a) Inthe law relating to trading with the enemy where the test of control is adopted.

(b) In certain matters concerning the law of taxes, duties and stamps particularly where question of the
controlling interest is in issue.

(c) Where companies form other companies as their subsidiaries to act as their agent. The application of
the doctrine may operate in favour of such companies depending upon the facts of a particular case.
Suppose, a company acquires a partnership concern and registers it as a company, which becomes
subsidiary of the acquiring company. In an action for compulsory acquisition of the business premises of
the subsidiary, it was held that the parent company (which through itself and nominees held all the
shares) was entitled to compensation, maintain action for the same [Smith, Stone and Knight Ltd. vs.
Lord Mayor, etc., of Birmingham [1939] 4, All. 116].

CORPORATE LAWS & COMPLIANCE 3



THE COMPANIES ACT, 2013

1.1.5.1

(d) Where the courts find that there is avoidance of welfare legislation, it will be free to lift the corporate veil.
(Workmen of Associated Rubber Industry Ltd. v. Associated Rubber Industry Ltd; AIR 1986 SC 1).

(e) The Courts invariably lift the corporate veil or a disregard the corporate personality of a company to
protect the public policy and prevent transactions contrary to public policy. [Connors v. Connors Ltd;
(1939) S.C.R. 162].

(f) Under the law relating to exchange control. The courts pierce the corporate veil in quasi-criminal cases
in order to look behind the legal person and punish the real persons who have violated the law.

(g) Where the use of an incorporated company is being made to avoid legal obligations, the Court may
disregard the legal personality of the company and proceed on the assumption as if no company
existed.

(h) In a latest judgment, the Hon’ble Supreme Court of India in the case of Estate Officer UT Chandigarh v.
Esys Information Technologies Limited [2016] 136 SCL 513 held that lifting of corporate veil could be done
in the case of transfer of shares of company which actually was sale of land which the original allottee
(company) was prohibited to do so.

Classes of Companies

A company may be incorporated as a One Person Company (OPC) a new concept all together in the
Companies Act, 2013, Private Company or a Public Company, depending upon the number of members
joining it. Again it may either be an unlimited company, or may be limited by shares or by guarantee or by
both. On the basis of control, companies can be classified as associate company, holding company and
subsidiary company. Some other forms of classification of companies are: foreign company, Government
Company, small company, dormant company, Nidhi Company and company formed for charitable
objects.

Companies may be classified into various classes on the following basis:

On the Basis of Incorporation

(a) Statutory companies

These are the companies which are created by a special Act of the Legislature, e.g., the Reserve Bank
of India, the State Bank of India, the Life Insurance Corporation, the Industrial Finance Corporation, the
Unit trust of India and State Financial Corporations These are mostly concerned with public utilities, e.g.
railways, tramways, gas and electricity companies and enterprises of national importance. The provisions
of the Companies Act, 2013 do not apply to them unless the special act specifies such application.
Banking Regulation Act, 1949 is a special legislation concerning banking companies.

(b) Registered companies

These are the companies which are formed and registered under the Companies Act, 2013, or were
registered under any of the earlier Companies Acts.

CORPORATE LAWS & COMPLIANCE



1.1.5.2 On the basis of liability

(a)

(b)

(c)

Company limited by shares

Section 2 (22) of the Companies Act, 2013, defines that when the liability of the members of a company
is limited by its memorandum of association to the amount (if any) unpaid on the shares held by them, it
is known as a company limited by shares. It thus implies that for meeting the debts of the company, the
shareholder may be called upon to contribute only to the extent of the amount, which remains unpaid
on his shareholdings. His separate property cannot be encompassed to meet the company’s debt.

Company limited by guarantee

Section 2 (21) of the Companies Act, 2013 defines it as the company having the liability of its members
limited by the memorandum to such amount as the members may respectively undertake by the
memorandum to contribute to the assets of the company in the event of its being wound up. Thus, the
liability of the member of a guarantee company is limited up to a stipulated sum mentioned in the
memorandum. Members cannot be called upon to contribute beyond that stipulated sum.

Unlimited company

Section 2 (92) of the Companies Act, 2013 defines unlimited company as a company not having any
limit on the liability of its members. In such a company the liability of a member ceases when he ceases
to be a member.

The liability of each member extends to the whole amount of the company’s debts and liabilities but he
will be entitled to claim contribution from other members.

1.1.5.3 On the basis of members

(a)

One person company
(1) The Concept of One Person Company (OPC)

The concept of One Person Company (OPC) has now been introduced in India, through Section 2
(62) of Companies Act, 2013 thereby enabling Entrepreneur(s) carrying on the business in the Sole
Proprietor form of business to enter into a Corporate Framework. Though this concept is new in India
but it is already a part of many other countries like China, Australia, Pakistan and UK etc.

According to Section 2 (62) of the Companies Act, 2013 ‘One Person Company’ means a company
which has only one person as a member. A company formed under one person company may be
either:

a) A company limited by shares, or

b) company limited by guarantee, or

c) An unlimited company.

One Person Company is a hybrid of Sole-Proprietor and Company form of business, and has been
provided with concessional/relaxed requirements under the Act.
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(2) Features of One Person Company (OPC)

a) Only One Shareholder: Only a natural person, who is an Indian citizen and resident in India, shall
be eligible to incorporate a One Person Company.

b) Nominee for the Shareholder: The Shareholder shall nominate another person who shall become
the shareholders in case of death/incapacity of the original shareholder. Such nominee shall
give his/her consent and such consent for being appointed as the Nominee for the sole
Shareholder. Only a natural person, who is an Indian citizen and resident in India, shall be a
nominee for the sole member of a One Person Company.

c) Director: Must have a minimum of One Director, the Sole Shareholder can himself be the Sole
Director. The Company may have a maximum number of 15 directors.

(b) Private Company [Section 2 (48)]

(c)

According to Section 2 (68) of Companies Act, 2013 a ‘private company’ means a company having a
minimum paid-up share capital as may be prescribed, and which by its articles:

(1) restricts the right to transfer its shares.
(2) exceptin case of One Person Company, limits the number of its members to two hundred:

Provided that where two or more persons hold one or more shares in a company jointly, they shall,
for the purposes of this clause, be treated as a single member;

Provided further that:
(a) persons who are in the employment of the company, and

(b) persons who, having been formerly in the employment of the company, were members of the
company while in that employment and have continued to be members after the employment
ceased, shall not be included in the number of members, and

(3) prohibits any invitation to the public to subscribe for any securities of the company.

The Companies (Amendment) Act, 2015 has omitted ‘of one lakh rupees or such higher paid-up share
capital’ from the definition of Private Company w.e.f. 25.05.2015. The impact of this amendment is that
today one can have a company of paid up capital of mere ¥ Two (with each subscriber giving a rupee
as subscription) for a private company and ¥ Seven for a public company.

Public company [Section 2 (71)]
According to Section 2 (71) of Companies Act, 2013 a ‘public company’ means a company which:
(1) is not a private company.

(2) has a minimum paid-up share capital, as may be prescribed:
(3) Seven or more members are required to form the company.
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Provided that a company which is a subsidiary of a company, not being a private company, shall
be deemed to be public company for the purposes of this Act even where such subsidiary
company continues to be a private company in its articles.

The Companies (Amendment) Act, 2015 has omitted “of five lakh rupees or such higher paid-up
capital,” from the definition of Public Company w.e.f. 25.05.2015.

(d) Small Company [Section 2 (85)]

According to Section 2 (85) of Companies Act, 2013 a ‘‘small company’’ means a company, other than
a public company:

(1) paid-up share capital of which does not exceed fifty lakh rupees or such higher amount as may be
prescribed which shall not be more than five crore rupees. Or

(2) turnover of which as per its last profit and loss account does not exceed two crore rupees or such
higher amount as may be prescribed which shall not be more than twenty crore rupees:

Provided that nothing in this clause shall apply to:

a) a holding company or a subsidiary company.
b) a company registered under Section 8, or
c) acompany or body corporate governed by any special Act.

Some of the advantages enjoyed by the small companies are:

a) holding of two board meetings instead of four — one each in the first and second half years and the
gap between the two meeting should not be more than 90 days. (section 173(5))

b) Notrequired to give cash flow statements with the financial statements (section 2(40))

1.1.5.4 On the basis of control
Holding company and Subsidiary company

‘Holding’ and “Subsidiary’ Companies are relative terms. A company is a holding company of another if the
other is its subsidiary.

According to Section 2 (46) of the Companies Act, 2013 ‘holding company', in relation to one or more other
companies, means a company of which such companies are subsidiary companies.

According to Section 2 (87) of the Companies Act, 2013 'subsidiary company' or 'subsidiary', in relation to any
other company (that is to say the holding company), means a company in which the holding company :

(a) controls the composition of the Board of Directors, Or

(b) exercises or controls more than one-half of the total share capital either at its own or together with one
or more of its subsidiary companies:

Provided that such class or classes of holding companies as may be prescribed shall not have layers of
subsidiaries beyond such numbers as may be prescribed.
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1.1.5.5 On the basis of Listing in the recognised Stock Exchange

(a)

(b)

Listed company (also widely held)

According to Section 2 (52) of the Companies Act, 2013, a 'listed company' means a company which
has any of its securities listed on any recognised stock exchange. Whereas the word securities as per the
Section 2 (81) of the Companies Act, 2013 has been assigned the same meaning as defined in clause
(h) of Section 2 of the Securities Contracts (Regulation) Act, 1956.

Unlisted company

Unlisted Company means company other than listed company.

1.1.5.6 Others

(a)

(b)

(c)

(d)

Government Company

According to Section 2 (45) of the Companies Act, 2013, a 'Government company' means any
company in which not less than fifty one per cent of the paid-up share capital is held by the Central
Government, or by any State Government or Governments, or partly by the Central Government and
partly by one or more State Governments, and includes a company which is a subsidiary company of
such a Government company.

Foreign Company

According to Section 2 (42) of the Companies Act, 2013, ‘foreign company’ means any company or
body corporate incorporated outside India which:

(a) has a place of business in India whether by itself or through an agent, physically or through
electronic mode. And

(b) conducts any business activity in India in any other manner.
Associate Company

According to Section 2 (6) of the Companies Act, 2013, 'associate company' in relation to another
company, means a company in which that other company has a significant influence, but which is not
a subsidiary company of the company having such influence and includes a joint venture company.

As per the Explanation given under the Section, the clause, 'significant influence' means control of at
least twenty per cent of total share capital, or of business decisions under an agreement.

Dormant company

Where a company is formed and registered under this Act for a future project or to hold an asset or
intellectual property and has no significant accounting transaction, such a company or an inactive
company may make an application to the Registrar in such manner as may be prescribed for obtaining
the status of a dormant company.

CORPORATE LAWS & COMPLIANCE



‘Significant accounting transaction” means any transaction other than:

(1) payment of fees by a company to the Registrar.

(2) payments made by it to fulfil the requirements of this Act or any other law.
(3) allotment of shares to fulfil the requirements of this Act, and

(4) payments for maintenance of its office and records.

(e) Nidhi Companies

Company which has been incorporated as a Nidhi with the object of cultivating the habit of thrift (cost
cutting) and savings amongst its members, receiving deposits from, and lending to, its members only, for
their mutual benefits and which complies with such rules as are prescribed by the Central Government
for regulation of such class of companies. [Section 406 of the Companies Act, 2013]

(f) Public financial institutions

According to Section 2 (72) of the Companies Act, 2013 the following institutions are to be regarded as
public financial institutions:

(1) The Life Insurance Corporation of India established under the Life Insurance Corporation Act, 1956.
(2) The Infrastructure Development Finance Company Limited,

(3) Specified company referred to in the Unit Trust of India (Transfer of Undertaking and Repeal) Act,
2002.

(4) Institutions notified by the Central Government under Section 4A (2) of the Companies Act, 1956 so
repealed under Section 465 of this Act.

(5) Such other institution as may be notified by the Central Government in consultation with the Reserve
Bank of India:

Provided that no institution shall be so notified unless:

a) it has been established or constituted by or under any Central or State Act. Or

b) not less than fifty-one per cent of the paid-up share capital is held or controlled by the Central
Government or by any State Government or Governments or partly by the Central Government and
partly by one or more State Governments.

1.1.6 Conversion of Public Company into a Private Company or vice versa

(a) Conversion of public company into private company

A public company can be converted into a private company by passing a special resolution, after
altering its articles so as to include therein the restrictions contained in Section 2(68) of the Act. A special
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resolution passed to convert a public company into a private company is binding on dissenting
shareholders provided it is bona fide, is in the interest of the company as a whole, and is consistent with
the objects in the Memorandum of Association [Bal Ramba vs. Master Silk Mills AIR 1955 N.U.R. Saurashtra
927]. Under Section 14 (1), any alteration made in the articles to convert a public company into a private
company shall take effect only with the approval of the Tribunal which shall make such order as it may
deems fit.

(b) Conversion of private company into public company

Similarly where a private company alters its articles by passing special resolution in such a manner that
they no longer includes the restrictions and limitations which are required to be included in the articles of a
private company, then such company shall cease to be a private company from the date of such
alteration.

(c) Filing with the registrar

Every alteration of the articles and a copy of the order of the Tribunal approving the alteration of articles in
respect of conversion of public company into private company or private company into public company
shall be filed with the Registrar, together with a printed copy of the altered articles, within a period of
fifteen days in such manner as may be prescribed, who shall register the same.

Any alteration of the articles registered as above shall, subject to the provisions of this Act, be valid as if it
were originally in the articles.

1.1.7 When Companies must be registered

10

According to Section 464 of the Companies Act, 2013, no association or partnership consisting of more than
such number of persons (i.e., not exceeding 50 as per Rule 10 of Companies (Miscellaneous) Rules, 2014) shall
be, formed for the purpose of carrying on any business that has for its object the acquisition of gain by the
association or partnership or by the individual members thereof, unless it is registered as a company under this
Act or is formed under any other law for the time being in force:

Above stated provision shall not apply to:
(@) Hindu undivided family carrying on any business. Or
(b) an association or partnership, if it is formed by professionals who are governed by special Acts.

Every member of an association or partnership carrying on business in contravention of above law, shall be
punishable with fine which may extend to one lakh rupees and shall also be personally liable for all liabilities
incurred in such business.

Where an association is formed, which has membership in excess of the number aforementioned, will be an
ilegal association. Such a body will have no legal existence and it cannot be wound up under the Act, or
even as an unregistered company. Neither a member of it would be able to sue it, nor would it be able to sue
the member. Nevertheless, a member who has paid any money to the association would be able to recover it
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from the director or agents or the association before the money so paid has been applied to an illegal
purpose [Greeberg vs. Cooperstein [1965] Ch. 657 followed in Ram Das vs. Kunut Dhari AIR 1925]. Every person
who is, or continues to be a member of an association in the circumstance described above, is personally
culpable for all liabilities incurred in such business and every member is, in addition punishable for any person
or persons to trade or carry on business under any name or title of which ‘limited’ is the last word, without being
fully incorporated.

1.1.8 Incorporation of Company

(a) Formation of company

Persons who form the company are known as promoters. It is they, who conceive the idea of forming the
company. They take all necessary steps for its registration.

Section 3 of the Companies Act, 2013 deals with the basic requirement with respect to the constitution of
the company.

(1) Public Company: In the case of a public company with or without limited liability any 7 or more
persons can form a company for any lawful purpose by subscribing their names to memorandum and
complying with the requirements of this Act in respect of registration.

(2) Private Company: In exactly the same way, 2 or more persons can form a private company.

(3) One person company (OPC): One person, where the company to be formed is to be One Person
Company.

(b) Procedural aspects of incorporation of company

Section 7 of the Companies Act, 2013 provides for the procedure to be followed for incorporation of a
company.

(1) Filing of the documents and information with the registrar: For the registration of the company
following documents and information are required to be filed with the registrar within whose jurisdiction
the registered office of the company is proposed to be situated:

a) the memorandum and articles of the company duly signed by all the subscribers to the
memorandum.

b) a declaration by person who is engaged in the formation of the company (an advocate, a
chartered accountant, cost accountant or company secretary in practice), and by a person
named in the articles (director, manager or secretary of the company), that all the requirements
of this Act and the rules made there under in respect of registration and matters precedent or
incidental thereto have been complied with.
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)

®)

(4)

®)

c) an affidavit from each of the subscribers to the memorandum and from persons named as the first
directors, if any, in the articles stating that:
1) he is not convicted of any offence in connection with the promotion, formation or
management of any company, or

2) he has not been found guilty of any fraud or misfeasance or of any breach of duty to any
company under this Act or any previous company law during the last five years,

3) and that all the documents filed with the Registrar for registration of the company contain
information that is correct and complete and true to the best of his knowledge and belief.

d) the address for correspondence till its registered office is established.

e) the particulars (hames, including surnames or family names, residential address, nationality) of
every subscriber to the memorandum along with proof of identity, and in the case of a subscriber
being a body corporate, such particulars as may be prescribed.

f) the particulars (hames, including surnames or family names, the Director Identification Number,
residential address, nationality) of the persons mentioned in the articles as the first directors of the
company and such other particulars including proof of identity as may be prescribed, and

g) the particulars of the interests of the persons mentioned in the articles as the first directors of the
company in other firms or bodies corporate along with their consent to act as directors of the
company in such form and manner as may be prescribed.

Particulars provided in this provision shall be of the individual subscriber and not of the professional
engaged in the incorporation of the company [The Companies (Incorporation) Rules, 2014].

Issue of certificate of incorporation on registration: The Registrar on the basis of documents and
information filed, shall register all the documents and information in the register and issue a certificate
of incorporation in the prescribed form to the effect that the proposed company is incorporated
under this Act.

Allotment of corporate identity number (CIN): On and from the date mentioned in the certificate of
incorporation, the Registrar shall allot to the company a corporate identity number, which shall be a
distinct identity for the company and which shall also be included in the certificate.

Maintenance of copies of all documents and information: The company shall maintain and preserve
at its registered office copies of all documents and information as originally filed, till its dissolution under
this Act.

Furnishing of false or incorrect information or suppression of material fact: If any person furnishes any
false or incorrect particulars of any information or suppresses any material information, of which he is
aware in any of the documents filed with the Registrar in relation to the registration of a company, he
shall be liable for action under Section 447.
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(6) Company incorporated by furnishing any false or incorrect information or representation or by
suppressing any material fact: where, at any time after the incorporation of a company, it is proved
that the company has been got incorporated by furnishing any false or incorrect information or
representation or by suppressing any material fact or information in any of the documents or
declaration filed or made for incorporating such company, or by any fraudulent action, the
promoters, the persons named as the first directors of the company and the persons making
declaration under this Section shall each be liable for action under Section 447.

(7) Order of the Tribunal: where a company has been got incorporated by furnishing false or incorrect
information or representation or by suppressing any material fact or information in any of the
documents or declaration filed or made for incorporating such company or by any fraudulent action,
the Tribunal may, on an application made to it, on being satisfied that the situation so warrants:

a) pass such orders, as it may think fit, for regulation of the management of the company including
changes, if any, in its memorandum and articles, in public interest or in the interest of the
company and its members and creditors, or

b) direct that liability of the members shall be unlimited. or

c) direct removal of the name of the company from the register of companies, or

d) pass an order for the winding up of the company, or

e) passsuch other orders as it may deem fit.

Provided that before making any order:

1) the company shall be given a reasonable opportunity of being heard in the matter, and

2) the Tribunal shall take into consideration the transactions entered into by the company, including
the obligations, if any, contracted or payment of any liability.

(8) Formation of OPC

a) The memorandum of OPC shall indicate the name of the other person, who shall, in the event of
the subscriber’s death or his incapacity to contract, become the member of the company.

b) The other person whose name is given in the memorandum shall give his prior written consent in
prescribed form and the same shall be filed with Registrar of companies at the time of
incorporation.

c) Such other person may be given the right to withdraw his consent

d) The member of OPC may at any time change the name of such other person by giving notice to
the company and the company shall intimate the same to the Registrar

e) Any such change in the name of the person shall not be deemed to be an alteration of the
memorandum.
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f)  Only a natural person who is an Indian citizen and resident in India (person who has stayed in India
for a period of not less than 182 days during the immediately preceding one calendar year):
1) shall be eligible to incorporate a OPC.
2) shall be a nominee for the sole member of a OPC.

g) No person shall be eligible to incorporate more than one OPC or become nominee in more than
one such company.

h) No minor shall become member or nominee of the OPC or can hold share with beneficial interest.

i)  Such Company cannot be incorporated or converted into a company under Section 8 of the Act.
Though it may be converted to private or public companies in certain cases. The procedure of
conversion is given in the Rules 6 & 7 of the Companies (Incorporation) Rules, 2014.

i) Such Company cannot carry out Non-Banking Financial Investment activities including investment
in securities of anybody corporate.

k) OPC cannot convert voluntarily into any kind of company unless two years have expired from the
date of incorporation, except where the paid up share capital is increased beyond fifty lakh
rupees or its average annual turnover during the relevant period exceeds two crore rupees.

[) If One Person Company or any officer of such company contravenes the provisions, they shall be
punishable with fine which may extend to ten thousand rupees and with a further fine which may
extend to one thousand rupees for every day after the first during which such contravention
continues.

(c) Effect of registration

According to Section 9 of the Companies Act, 2013, from the date of incorporation (mentioned in the
certificate of incorporation), the subscribers to the memorandum and all other persons, who may from
time to time become members of the company, shall be a body corporate by the name contained in the
memorandum. Such a registered Company shall be capable of exercising all the functions of an
incorporated company under this Act and having perpetual succession and a common seal with power
to acquire, hold and dispose of property, both movable and immovable, tangible and intangible, to
contract and to sue and be sued, by the said name.

From the date of incorporation mentioned in the certificate, the company becomes a legal person
separate from the incorporators and there comes into existence a binding contract between the
company and its members as evidenced by the Memorandum and Articles of Association [Hari Nagar
Sugar Mills Ltd. vs. S.S. Jhunjhunwala AIR 1961 SC 1669]. It has perpetual existence until it is dissolved by
liquidation or struck out of the register. A shareholder who buys shares, does not buy any interest in the
property of the company but in certain cases a writ petition will be maintainable by a company or its
shareholders.
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A legal personality emerges from the moment of registration of a company and from that moment the
persons subscribing to the Memorandum of Association and other persons joining as members are
regarded as a body corporate or a corporation in aggregate and the legal person begins to function as
an entity. A company on registration acquires a separate existence and the law recognises it as a legal
person separate and distinct from its members [State Trading Corporation of India vs. Commercial Tax
Officer AIR 1963 SC 1811].

It may be noted that under the provisions of the Act, a company may purchase shares of another
company and thus become a controling company. However, merely because a company purchases all
shares of another company it will not serve as a means of putting an end to the corporate character of
another company and each company is a separate juristic entity [Spencer & Co. Ltd. Madras vs. CWT
Madras (1969) 39 Comp. Case 212].

(d) Certificate as Conclusive Evidence

According to Section 35 of the 1956 Act, a Certificate of Incorporation given by the Registrar in respect of
any association shall be conclusive evidence that all the requirements of the Acts have been complied
with in respect of registration and matters precedent and incidental thereto, and that the association is a
company authorised to be registered and duly registered under the Act. The Certificate of Incorporation is
conclusive evidence that everything is in order as regards registration and that the company has come in
to existence from the earliest moment of the day of incorporation stated therein with rights & liabilities of a
natural person, competent to enter into contracts [Jubilee Cotton Mills Ltd. v. Lewis (1924) A.C. 958.]. The
validity of the registration cannot be questioned after the issue of the certificate.

It is for the purpose of incorporation that the certificate was made conclusive by the legislature and the
certificate cannot legalise the illegal object contained in the Memorandum. Where the object of the
company is unlawful, it has been held that the certificate of registration is not conclusive for this purpose
[Performing Right Society Ltd. v. London Theatre of Varieties (1992) 2 KB 433].

Even if the two signatures to a Memorandum were written by one person, or were forged, the certificate
would be conclusive that the company was duly incorporated. So too, if the signatories were all minors,
the certificate would still be conclusive [Hammod v. Prentice Bros (1920) 1 Ch. 201 and Bowman v. Secular
Society Ltd. 1917 AC 406,438].

Section 35 of the 1956 Act has not been incorporated bodily in the 2013 Act and the same shall be
watched with interest as to how the Courts would interpret the absence of such a provision.

(e) Effect of Memorandum and Articles

As per Section 10 of the Companies Act, 2013, where the memorandum and articles when registered, shall
bind the company and the members thereof to the same extent as if they respectively had been signed
by the company and by each member, and an agreement to observe all the provisions of the
memorandum and of the articles. Al monies payable by any member to the company under the
memorandum or articles shall be a debt due from him to the company.
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As a result, a number of legal relationships are formed between different parties and the company which
are described below:

@

)

®)

Between the members and company: The memorandum and articles constitute a contract between
the members and the company. In consequence, the members are bound to the company under a
statutory covenant.

Views differ on the questions as to whether and how far the memorandum and articles bind the
company to the members. One view is that it is bound just as its members are. Another view is that the
company is hot wholly bound. But it seems that courts, instead of conforming to either of these views,
have elected to take a via media. It is not true to say that the company is wholly bound so that any
member can enforce any articles against it. But it is bound to the extent that any member can sue it
so as to prevent any breach of the article which is likely to affect his right as a member of the
company [Hickman vs. Kent Sheepbreeder’s Association [1985] 1 Ch. 881]. Thus an individual member
can file a suit against the company to enforce his individual rights, e.g., right to contest election for
directorship of the company, right to get back his shares wrongfully forfeited, right to receive a share
certificate, share warrants to bearer or notice of general meetings etc. [Pender vs. Lushington (1817) 7
Ch. D. 70; Nagaffa vs. Madras Race Club, AR 1951 Mad. 83; C.L. Joseph vs. Los AIR 1965 (Ker.) 68]. The
member suing in such cases ‘sues not in the rights of a member but in his own right to protect from
invasion of his own individual right as a member’ [Per Jenkis L.J. in Edwards vs. Halliwell [1950] 2 All ER
1964 at p. 1067].

Between member inter se: In the case of Wood vs. Odessa Water Works Co. [1989] 42 Ch. D. 363,
Sterling J. Observed: The articles of Association constitute a contract not merely between the
shareholders and the company but between each individual shareholder and every other.

Between the company and the outsiders: The memorandum and the articles do not constitute a
contract between the company and outsiders. Neither the company nor the members are bound by
the articles to outsiders, since these constitute a contract between members, inter se, and the outsider
is not a party to the articles although he may be named therein.

Nonetheless, an outsider is entitled to assume that in respect of contract entered into with him all the
formalities required to be carried out under the articles or memorandum have been duly complied
with [Royal British Bank vs. Turquand (1956) 6 E.B. 327].

(f) Commencement of business, etc.

Prior to the Companies (Amendment) Act, 2015, Section 11 of the Companies Act, 2013 seeks to provide
that a company having a share capital shall not commence any business or exercise any borrowing
powers only after fulflment of certain conditions. However, the Companies (Amendment) Act, 2015 has
done away with this requirement.

(g9) Registered office of a company
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Section 12 of the Companies Act, 2013 seeks to provide for the registered office of the company for the
communication and serving of necessary documents, notices letters etc. The domicile and the nationality
of a company are determined by the place of its registered office. This is also important for determining
the jurisdiction of the court.

(1) Registered office: From the 15th day of its incorporation and at all times thereafter a company shall
have a registered office capable of receiving and acknowledging all communications and notices as
may be addressed to it.

(2) Verification of registered office: The Company shall furnish to the Registrar verification of its registered
office within a period of thirty days of its incorporation. The form to be filed in INC-22.

(3) Labelling of company: Every company shall:

a) paint or affix its name, and the address of its registered office, and keep the same painted or
affixed, on the outside of every office or place in which its business is carried on, in a conspicuous
position, in legible letters, and if the characters employed are not those of the language/s in
general use in that locality, then also in the characters of that language/s.

b) have its name engraved in legible characters on its seal (the Companies (Amendment) Act, 2015
has deleted the requirement of having Common Seal compulsorily).

C) get its name, address of its registered office and the Corporate Identity Number along with
telephone number, fax number, if any, e-mail and website addresses, if any, printed in all its
business letters, billheads, letter papers and in all its notices and other official publications, and

d) have its name printed on hundies, promissory notes, bills of exchange and such other documents
as may be prescribed.

(4) Name change by the company: Where a company has changed its name/s during the last two years,
it shall paint or affix or print, along with its name, the former name or names so changed during the last
two years.

(5) In case of OPC: The words ‘“One Person Company’’ shall be mentioned in brackets below the name
of such company, wherever its name is printed, affixed or engraved.

(6) Notice of change to registrar: Notice of every change of the situation of the registered office, verified
in the manner prescribed, after the date of incorporation of the company, shall be given to the
Registrar within 15 days of the change, who shall record the same. This is applicable to change in the
registered address of the company within the local limits of the village, town or city and remaining
within the jurisdiction of the same Registrar of Companies.

(7) Change by passing of special resolution: The registered office of the company shall be changed only
by passing of special resolution by a company:
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a) inthe case of an existing company, outside the local limits of any city, town or village where such
office is situated at the commencement of this Act or where it may be situated later by virtue of a
special resolution passed by the company, and

b) in the case of any other company, outside the local limits of any city, town or vilage where such
office is first situated or where it may be situated later by virtue of a special resolution passed by
the company.

(8) Change of registered office outside the jurisdiction of registrar. Where a company changes the place
of its registered office from the jurisdiction of one Registrar to the jurisdiction of another Registrar within
the same State, there such change is to confirmed by the Regional Director on an application made
by the company.

(9) Communication and filing of confirmation: The confirmation of change of registered office from
jurisdiction of one registrar to another registrar within the same state, shall be:

a) communicated within 30 days from the date of receipt of application by the Regional Director to
the company, and

b) the company shall file the confirmation with the Registrar within a period of 60 days of the date of
confirmation who shall register the same, and

The Registrar of Companies of the new jurisdiction shall certify the registration within a period of thirty
days from the date of filing of such confirmation. As of now, Tamil Nadu and Maharashtra are the two
states where there are two Registrars of Companies are operating. The jurisdictions of the respective
Registrars of Companies are notified.

(10) Certificate, a conclusive evidence of compliance of requirements of this Act: The certificate shall be
conclusive evidence that all the requirements of this Act with respect to change of registered office
have been complied with and the change shall take effect from the date of the certificate.

(11)In case of default: If any default is made in complying with the requirements of this Section, the
company and every officer who is in default shall be liable to a penalty of one thousand rupees for
every day during which the default continues but not exceeding one lakh rupees.

(h) Actto override memorandum, articles, etc.

According to Section 6 of the Companies Act, 2013, the provisions of this Act shall have overriding effect
on provisions contained in memorandum or articles or in an agreement or in resolution passed by the
company in the general meeting or by its board of directors, whether they are registered, executed or
passed before or after the commencement of this Act.

Any provision contained in any of the above mentioned document, shall be void, to the extent to which it
is inconsistent to the provisions of this Act.

Memorandum of Association

The Memorandum of Association of company is in fact its charter. It defines its constitution and the scope of
the powers of the company with which it has been established under the Act.
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A memorandum is a public document under Section 399 of the Companies Act, 2013. Consequently, every
person entering into a contract with the company is presumed to have the knowledge of the conditions
contained therein.

Section 4 of the Companies Act, 2013 seeks to provide for the requirements with respect to memorandum of
a company.

(a) Content of the memorandum

The memorandum of a company shall state:

(1) the name of the company with the last word ‘Limited’ in the case of a public limited company, or
the last words ‘Private Limited’ in the case of a private limited company.

(2) the State in which the registered office of the company is to be situated.

(3) the objects for which the company is proposed to be incorporated and any matter considered
necessary in furtherance thereof. If any company has changed its activities which are not reflected
in its name, it shall change its name in line with its activities within a period of six months from the
change of activities after complying with all the provisions as applicable to change of name.

(4) the liability of members of the company, whether limited or unlimited, and also state:

a) in the case of a company limited by shares, that the liability of its members is limited to the
amount unpaid, if any, on the shares held by them. And

b) in the case of a company limited by guarantee, the amount up to which each member
undertakes to contribute:

1) To the assets of the company in the event of its being wound-up while he is a member or
within one year after he ceases to be a member, for payment of the debts and liabilities of
the company or of such debts and liabilities as may have been contracted before he
ceases to be a member, as the case may be, and

2) to the costs, charges and expenses of winding-up and for adjustment of the rights of the
contributories among themselves.

(5) in the case of a company having a share capital:
a) the amount of share capital with which the company is to be registered and the division thereof

into shares of a fixed amount and the number of shares which the subscribers to the
memorandum agree to subscribe which shall not be less than one share, and
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b) the number of shares each subscriber to the memorandum intends to take, indicated opposite

©)

his name.

in the case of OPC, the name of the person who, in the event of death of the subscriber, shall
become the member of the company.

(b) Applying for the name of the company

The name stated in the memorandum shall not:

(a) be identical with or resemble too nearly to the name of an existing company registered under this Act

or any previous company law. or

(b) be such that its use by the company:

(1) will constitute an offence under any law for the time being in force, or

(2) isundesirable in the opinion of the Central Government.

(3) Registration of name of the company: Without effecting the above provisions, a company shall

4)

not be registered with a name which contains:

a)

b)

any word or expression which is likely to give the impression that the company is in any way
connected with, or having the patronage of, the Central Government, any State
Government, or any local authority, corporation or body constituted by the Central
Government or any State Government under any law for the time being in force, or

such word or expression, as may be prescribed, unless the previous approval of the Central
Government has been obtained for the use of any such word or expression.

Requirement for the reservation of the name of the company:

a)

b)

A person may make an application, in such form and manner and accompanied by such
fee, as may be prescribed, to the Registrar for the reservation of a name set out in the
application as:

1) the name of the proposed company. or
2) the name to which the company proposes to change its name.

Upon receipt of an application under Sub-Section (4), the Registrar may, on the basis of
information and documents furnished along with the application, reserve the name for a
period of sixty days from the date of the application.

Where after reservation of name it is found that name was applied by furnishing wrong or
incorrect information, then:
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1) if the company has not been incorporated, the reserved name shall be cancelled and
the person making application shall be liable to a penalty extending to one lakh rupees.

2) if the company has been incorporated, the Registrar may, after giving the company an
opportunity of being heard:

a. either direct the company to change its name within a period of three months, after
passing an ordinary resolution.

b. take action for striking off the name of the company from the register of companies,
or

c. make a petition for winding up of the company.

(5) Forms and schedule related to memorandum: The memorandum of a company shall be in
respective forms specified in Tables A, B, C, D and E in Schedule | as may be applicable to such
company.

(6) Any provision in the memorandum or articles, in the case of a company limited by guarantee and
not having a share capital, shall not give any person a right to participate in the divisible profits of
the company otherwise than as a member. If the contrary is done, it shall be void.

Doctrine of ultra vires: The meaning of the term ‘ultra vires’ is simply ‘beyond (their) powers’. This
pre supposes that the powers are in their nature limited. To an ordinary citizen, the law permits
whatever does the law not expressly forbid. It is only when the law has called into existence a
person for a particular purpose or has recognised its existence, such as in the case of a limited
company that the power is limited to the authority delegated expressly or by implication and to
the objects for which it was created. In the case of such a creation, the ordinary law applicable to
an individual is somewhat reversed, whatever is not permitted expressly or by implication, by the
constituting instrument, is prohibited not by any express prohibition of the legislature, but by the
doctrine of ultra vires.

The impact of the doctrine of ultra vires is that a company can neither be sued on an ultra vires
transaction, nor can it sue on it. Since the memorandum is a ‘public document’, it is open to
public inspection. Therefore, when one deals with a company one is deemed to know about the
powers of the company. If in spite of this you enter into a transaction which is ultra vires the
company, you cannot enforce it against the company.

An act which is ultra vires the company being void, cannot be ratified by the shareholders of the
company. Sometimes, act which is ultra vires can be regularised by ratifying it subsequently. For
instance, if the act is ultra vires the power of the directors, the shareholders can ratify it. If it is ultra
vires the articles of the company, the company can alter the articles, if the act is within the power
of the company but is done irregularly, shareholder can validate it.
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(a) Procedure of alteration of memorandum

Section 13 of the Companies Act, 2013 provides the provisions that deal with the alteration of the
memorandum. The provision says that:

)

@

®

4)

®)

(6)

Alteration by special resolution: Company may alter the provisions of its memorandum with the
approval of the members by a special resolution.

Name change of the company: Any change in the name of a company shall be effected only with
the approval of the Central Government in writing:

However, no such approval shall be necessary where the change in the name of the company is
only the deletion there from, or addition thereto, of the word ‘Private’, on the conversion of any one
class of companies to another class.

The change of name shall not be allowed to a company which has defaulted in filing its annual
returns or financial statements or any document due for fiing with the Registrar or which has
defaulted in repayment of matured deposits or debentures or interest on deposits or debentures.

Entry in register of companies: On any change in the name of a company, the Registrar shall enter
the new name in the register of companies in place of the old name and issue a fresh certificate of
incorporation with the new name and the change in the name shall be complete and effective
only on the issue of such a certificate.

Change in the registered office: The alteration of the memorandum relating to the place of the
registered office from one State to another shall not have any effect unless it is approved by the
Central Government on an application in such form and manner as may be prescribed.

Dispose of the application of change of place of the registered office: The Central Government shall
dispose of the application of change of place of the registered office within a period of sixty days.
Before passing of order, Central Government may satisfy itself that:

a) the alteration has the consent of the creditors, debenture-holders and other persons concerned
with the company, or

b) the sufficient provision has been made by the company either for the due discharge of all its
debts and obligations, or

c) adequate security has been provided for such discharge.

Filing with Registrar: A company shall, in relation to any alteration of its memorandum, file with the
Registrar:

a) the special resolution passed by the company under Sub-Section (1).
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b) the approval of the Central Government under Sub-Section (2), if the alteration involves any
change in the name of the company.

(7) Filing of the certified copy of the order with the registrar of the states: Where an alteration of the
memorandum results in the transfer of the registered office of a company from one State to another,
a certified copy of the order of the Central Government approving the alteration shall be filed by
the company with the Registrar of each of the States within such time and in such manner as may
be prescribed, who shall register the same.

(8) Issue of fresh certificate of incorporation: The Registrar of the State where the registered office is
being shifted to, shall issue a fresh certificate of incorporation indicating the alteration.

(9) Change in the object of the company: A company, which has raised money from public through
prospectus and still has any unutilised amount out of the money so raised, shall not change its
objects for which it raised the money through prospectus unless a special resolution through postal
ballot is passed by the company and:

a) the details, in respect of such resolution shall also be published in the newspapers (one in English
and one in vernacular language) which is in circulation at the place where the registered office
of the company is situated and shall also be placed on the website of the company, if any,
indicating therein the justification for such change.

b) the dissenting shareholders shall be given an opportunity to exit by the promoters and
shareholders having control in accordance with regulations to be specified by the Securities
and Exchange Board.

(10)Registrar to certify the registration on the alteration of the objects: The Registrar shall register any
alteration of the memorandum with respect to the objects of the company and certify the
registration within a period of thirty days from the date of filing of the special resolution.

(11) Alteration to be registered: No alteration made under this Section shall have any effect until it has
been registered in accordance with the provisions of this Section.

(12) Only member have a right to participate in the divisible profits of the company: Any alteration of the
memorandum, in the case of a company limited by guarantee and not having a share capital,
intending to give any person a right to participate in the divisible profits of the company otherwise
than as a member, shall be void.

(b) Rectification of name of memorandum
(1) Ceniral government to issue direction
According to Section 16 of the Companies Act, 2013, the Central Government is empowered to give
direction to the company to rectify its name (Where the name is identical with or too nearly resembles

the name by which a company in existence had been previously registered, or the name is identical
CORPORATE LAWS & COMPLIANCE 23



THE COMPANIES ACT, 2013

1.1.11

24

with or too nearly resembling to a registered trade mark) within a period of 3 months or 6 months, as
the case may be, from the issue of such direction by passing an ordinary resolution.

(2) Notice of change to the registrar
Where a company changes its name or obtains a new name, it shall within a period of 15 days from
the date of such change, give notice of the change to the Registrar along with the order of the
Central Government, who shall carry out necessary changes in the certificate of incorporation and
the memorandum.

(3) Default in compliance with the direction

If a company makes default in complying with any direction:

Liable person Penalty/punishment
Company Fine of 1,000 rupees for every day during which the default
continues
Every Officer who is in default | Fine varying from 5,000 rupees to 1 lakh rupees.

Articles of Association

The articles of association of a company are its rules and regulations, which are framed to manage its
internal affairs. Just as the memorandum contains the fundamental conditions upon which along the
company is allowed to be incorporated, so also the articles are the internal regulations of the company
[Guiness vs. Land Corporation of Ireland 22 Ch. D. 349, 381].

The articles of association are in fact the bye-laws of the company according to which director and other
officers are required to perform their functions as regards the management of the company, its accounts
and audit. It is important therefore that the auditor should study them and, while doing so he should note the
provisions therein in respect of relevant matters. Section 5 of the Companies Act, 2013 seeks to provide the
contents and model of articles of association as follows:

(a) Regulations for management: The articles of a company shall contain the regulations for management
of the company.

(b) Inclusion of matters: The articles shall also contain such matters, as are prescribed under the rules.
However, a company may also include such additional matters in its articles as may be considered
necessary for its management.

(c) Contain provisions for entrenchment: The articles may contain provisions for entrenchment (to protect
something) to the effect that specified provisions of the articles may be altered only if conditions or
procedures as that are more restrictive than those applicable in the case of a special resolution, are met
or complied with.
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(d)

(e)

®

@

(h)

0)

Manner of inclusion of the entrenchment provision: The provisions for entrenchment shall only be made
either on formation of a company, or by an amendment in the articles agreed to by all the members of
the company in the case of a private company and by a special resolution in the case of a public
company.

Notice to the registrar of the entrenchment provision: Where the articles contain provisions for
entrenchment, whether made on formation or by amendment, the company shall give notice to the
Registrar of such provisions in such form and manner as may be prescribed.

Forms of articles: The articles of a company shall be in respective forms specified in Tables, F, G, H, | and
Jin Schedule | as may be applicable to such company.

Model articles: A company may adopt all or any of the regulations contained in the model articles
applicable to such company.

Company registered after the commencement of this Act: In case of any company, which is registered
after the commencement of this Act, in so far as the registered articles of such company do not exclude
or modify the regulations contained in the model articles applicable to such company, those regulations
shall, so far as applicable, be the regulations of that company in the same manner and to the extent as
if they were contained in the duly registered articles of the company.

Section not apply on company registered under any previous company law: Nothing in this Section shall
apply to the articles of a company registered under any previous company law, unless amended under
this Act.

Alteration of Arficles

Section 14 of the Companies Act, 2013 vests companies with power to alter or add to its articles. The law with
respect to alteration of articles is as follows:

@

Alteration by special resolution: Subject to the provisions of this Act and the conditions contained in its
memorandum, if any, a company may, by a special resolution alter its articles.

(b) Alteration to include conversion of companies: Alteration of articles include alterations having the effect

of conversion of:

(1) a private company into a public company, or
(2) a public company into a private company:

Even where a company being a private company alters its articles in such a manner that they no
longer include the restrictions and limitations which are required to be included in the articles of a
private company under this Act, then such company shall, as from the date of such alteration,
cease to be a private company:
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However any such alteration having the effect of conversion of a public company into a private
company, then such conversion shall not take effect except with the approval of the Tribunal and
make such order as it may deem fit.

(c) Filing of alteration with the registrar: Every alteration of the articles and a copy of the order of the
Tribunal approving the alteration, shall be filed with the Registrar, together with a printed copy of the
altered articles, within a period of fifteen days in such manner as may be prescribed, who shall register
the same.

(d) Any alteration made shall be valid: Any alteration of the articles registered as above shall, subject to the
provisions of this Act, be valid as if it were originally contained in the articles.

(e) Alteration noted in every copy: Every alteration made in articles of a company shall be noted in every
copy of the articles, as the case may be. If a company makes any default in complying with the stated
provisions, the company and every officer who is in default shall be liable to a penalty of one thousand
rupees for every copy of the articles issued without such alteration.[Section 15]

Copies of memorandum, articles, etc., to be given fo members

According to Section 17 every company on being so requested by a member, shall send copies of the
following documents within seven days of the request on the payment of fees:

(a) the memorandum.

(b) the articles, and

(c) every agreement and every resolution referred in Section 117 (Resolutions and agreements to be filed), if
and in so far as they have not been embodied in the memorandum or articles.

In case of default, the company and every officer who is in default shall be liable for each default, to a
penalty of one thousand rupees for each day during which such default continues or one lakh rupees,
whichever is less.

Doctrines of constructive notice and indoor management

In consequences of the registration of the memorandum and articles of association of the company with the
Registrar of Companies, a person dealing with the company is deemed to have constructive notice of their
contents. This is because these documents are construed as ‘public document’ under Section 399 of the
Companies Act, 2013. Accordingly if a person deals with a company in a manner incompatible with the
provisions of the aforesaid documents or enters into transaction, which is ultra vires to these documents, he
must do so at his peril. If someone supplies goods to a company in which it cannot deal according to its
objects clause, he will not be able to recover the price from the company. Suppose the articles provide that
a bill of exchange must be signed by two directors, if the bill is actually signed by one director only the
holder thereof cannot claim payment thereon. However, the doctrine of constructive notice is not a positive
one but a negative one like that of estoppel of which it forms parts. It operates only against the person who
has been dealing with the company but not against the company itself. Consequently he is prevented from
alleging that he did not know that the constitution of the company rendered a particular act or a particular
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delegation of authority ultra vires. Thus, the doctrine is a ‘cloud’ for the strangers. The doctrine of indoor
management has been recognized in the case of Royal British Bank v. Turquand (1856) 6 E&B 327 All ER Rep
(435), While an ordinary person dealing with a company is bound to assume that the requisite compliance or
delegation of powers to the person dealing on behalf of the company has been made, he need not probe
beyond what is ostensible and evident from the actions.

Case law relating to doctrine of constructive notice

1. Knowledge of irregularity: Where a person dealing with a company has actual or constructive notice of
the irregularity as regards internal management, he cannot claim the benefit under the rule of indoor
management. [T.R. PRATT (Bombay) Ltd. v. E.D. Sassoon & Co. Ltd. AIR 1936 Bom 62].

2. Negligence: Where a person dealing with a company could discover the irregularity if he had made
proper inquiries, he cannot claim the benefit of the rule of indoor management. The protection of the
rule is also not available where the circumstances surrounding the contract- are so suspicious as to invite
inquiry, and the outsider dealing with the company does not make proper inquiry [Anand Bihari Lel v.
Dinshaw & Co and Under-Wood v. Bank of Liver Pool; A.l.R. (1942) Oudh 417].

3. Act void abinitio and forgery: Where the acts done in the name of a company are void abinitio, the
doctrine of indoor management does not apply. The doctrine applies only to irregularities that otherwise
might affect a genuine transaction. It does not apply to a forgery. A Company can never he held liable
for forgeries committed by its officers. [Ruben v. Great Fingall Consolidated Co (1906) A.C. 439].

4. Acts outside the scope of apparent authority: If an officer of a company enters into a contract with a
third party and if the act of the officer is beyond the scope of his authority, the company is not bound.
[Kreditbank Cassel v. Schenkers Ltd (1927) 1 KB 826].

Doctrine of Indoor Management

The aforesaid doctrine of constructive notice does in no sense mean that outsiders are deemed to have
notice of the internal affairs of the company. For instance, if an act is authorised by the articles or
memorandum, an outsider is entitled to assume that all the detailed formalities for doing that act have been
observed. For example, the directors of the Royal British Bank Ltd. (R.B.B) gave a bond to Turquand (7). The
articles empowered the directors to issue such bonds under the authority of a proper resolution. In fact, no
such resolution was passed. Notwithstanding that, it was held that T could sue on the bonds on the ground
that he was entitled to assume that the resolution had been duly passed [The Royal British Bank vs. Turquand
(1956) 6E & B 327.] This is the doctrine of indoor management, which is the only limitation to the doctrine of
constructive notice discussed above.

Exceptions to Doctrine of Indoor Management: The aforementioned rule of Indoor Management is important
to persons dealing with a company through its directors or other persons. They are entitled to assume that
the acts of the directors or other officers of the company are validly performed, if they are within the scope
of their apparent authority. So long as an act is valid under the articles, if done in a particular manner, an
outsider dealing with the company is entitled to assume that it has been done in the manner required. The
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above mentioned doctrine of Indoor Management has limitations of its own. That is to say, it is inapplicable
to the following cases, namely:

(@) The rule does not protect any person when the person dealing with the company has notice, whether
actual or constructive, of the irregularity [Moris vs. Kenssen (1946) A.C. 459. Devi Ditta Mal vs. The
Standard Bank of India (1972) I.C. 568]. Thus director of a company cannot normally claim the benefit of
the rule in the Turquand Case where he is also acting for the company in the transaction.

(b) The doctrine in no way, rewards those who behave negligently. Where the person dealing with the
company is put upon an inquiry.

(c) When an instrument purporting to be executed on behalf of the company is a forgery. The doctrine of
indoor management applies only to irregularities which might otherwise affect a transaction but it
cannot apply to forgery which must be regarded as nullity and void ab initio [Ruben vs. Great Fingal
Consolidated (1966) A.C. 439: Official Liquidator vs. Commr. of Police (1969) | Comp. L.J. (Mad.)].

1.1.16 Conversion of companies already registered

According to Section 18 of the Companies Act, 2013, a company may convert itself in some other class of
company by altering its memorandum and articles of association. Following is the law with respect to the
conversion of the companies already registered.

(a) By alteration of memorandum and articles: A company of any class registered under this Act may
convert itself as a company of other class under this Act by alteration of memorandum and articles of
the company in accordance with the provisions of this Chapter.

(b) File an application to the Registrar: Wherever such conversion of companies is required to be done, the
company shall file an application to the Registrar, who shall after satisfying himself that the provisions
applicable for registration of companies have been complied with, close the former registration of the
company.

(c) Issue a certificate of incorporation: After registering the required documents, issue a certificate of
incorporation in the same manner as its first registration.

(d) No effect on the debts, liabilities etc. incurred before conversion: The registration of a company under
this Section shall not affect any debts, liabilities, obligations or contracts incurred or entered into, by or
on behalf of the company before conversion and such debts, liabilities, obligations and contracts may
be enforced in the manner as if such registration had not been done.

A:1.2 NIDHI COMPANIES, MUTUAL BENEFIT FUNDS AND PRODUCER COMPANIES -

CONCEPT, FORMATION, MEMBERSHIP, FUNCTIONING, DISSOLUTION

1.2.1 Nidhi Companies

Nidhis are popular in the Southern part of the country and in fact the Government has recognized the
importance of nidhi companies as an instrument of savings of communities coming together for mutual help
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and making available products like loans and cash credit at the location of the member and make such
credit also available on easy attempts.

(a) Power to Modify Act in its Application to Nidhis [Section 406]
Definitions

a) As per Section 406 of the Companies Act, 2013, ‘Nidhi’ means a company which has been incorporated
as a Nidhi with the object of:

1) cultivating the habit of thrift and savings amongst its members

2) receiving deposits from, and lending to, its members only, for their mutual benefit, and

3) which complies with such rules as are prescribed by the Central Government for regulation of such
class of companies.

b) The Central Government may, by notification, direct that any of the provisions of this Act shall not apply,
or shall apply with such exceptions, modifications and adaptations as may be specified in that
notification, to any Nidhi or Nidhis of any class or description as may be specified in that notification. In
exercise of the power under this section read with section 462, the Central Government has exempted
various provisions of the Act for the Nidhi Companies vide notification no. 2/11/2014-CL.V dated the 5th
June, 2015.

(b) The Nidhi Rules, 2014, shall apply in relation to the following:
(1) Application
It applies to:

a) every company which had been declared as a Nidhi or Mutual Benefit Society under Sub-
Section (1) of Section 620A of the Companies Act, 1956.

b) every company functioning on the lines of a Nidhi company or Mutual Benefit Society but has
either not applied for or has applied for and is awaiting notification to be a Nidhi or Mutual

Benefit Society under Sub-Section (1) of Section 620A of the Companies Act, 1956. And

c) every company incorporated as a Nidhi pursuant to the provisions of Section 406 of the
Companies Act, 2013.

(2) Important definitions

Vide Notification No.G.S.R.258 (E) dated 31.03.2014 MCA has notified ‘Nidhi Rules, 2014°’. According
to these Rules:

1) ‘Doubtful Asset’ means a borrowal account which has remained a Non-performing asset for
more than two years but less than three years.
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2)

3)

4)

5)

6)

7)

‘Loss Asset’” means a borrowal account which has remained a Non-performing asset for more
than three years or where in the opinion of the Board, a shortfall in the recovery of the loan
account is expected because the documents executed may become invalid if subjected to
legal process or for any other reason.

‘Net Owned Funds’ means the aggregate of paid up equity share capital and free reserves as
reduced by accumulated losses and intangible assets appearing in the last audited balance
sheet.

Provided that the amount representing the proceeds of issue of preference shares shall not be
included for calculating Net Owned Funds.

‘Non-Performing Asset’” means a borrowal account in respect of which interest income or
instalment of loan towards re payment of principal amount has remained unrealised for twelve
months.

‘Standard Asset’ means the asset in respect of which no default in re-payment of principal or
payment of interest has occurred or is perceived and which has neither shown signs of any
problem relating to re-payment of principal sum or interest nor does it carry more than normal
risk attached to the business.

‘Sub-Standard Asset’” means a borrowal account which is a Non-performing asset. Provided that
reschedulement or renegotiation or rephasement of the loan installment or interest payment
shall not change the classification of an asset unless the borrowal account has satisfactorily
performed for at least twelve months after such reschedulement or renegotiation or
rephasement.

Incorporation and Incidental Matters

(1) Requirements for incorporation

(a) A Nidhi to be incorporated under the Act shall be a public company and shall have a minimum
paid up equity share capital of five lakh rupees.

(b) On and after the commencement of the Act, no Nidhi shall issue preference shares.

(c) If preference shares had been issued by a Nidhi before the commencement of this Act, such
preference shares shall be redeemed in accordance with the terms of issue of such shares.

(d) Except as provided under the proviso to sub-rule (e) to rule 6, no Nidhi shall have any object in its
Memorandum of Association other than the object of cultivating the habit of thrift and savings
amongst its members, receiving deposits from, and lending to, its members only, for their mutual
benefit.
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(e) Every Company incorporated as a ‘Nidhi’ shall have the last words ‘Nidhi Limited” as part of its
name.

(2) Requirements for Minimum Number of Members, Net Owned Fund etc.

(a) Every Nidhi shall, within a period of one year from the commencement of these rules, ensure that it
has:

(1) Notless than two hundred members.

(2) Net Owned Funds of ten lakh rupees or more.

(3) Un-encumbered term deposits of not less than ten per cent of the outstanding deposits as
specified in rule 14 and

(4) Ratio of Net Owned Funds to deposits of not more than 1:20.

(b) Within ninety days from the close of the first financial year after its incorporation and where
applicable, the second financial year, Nidhi shall file a return of statutory compliances with the
Registrar duly certified by a company secretary in practice or a chartered accountant in practice or
a cost accountant in practice.

(c) If a Nidhi is not complying with clauses (a) or (d) of sub-rule (1) above, it shall within thirty days from
the close of the first financial year, apply to the Regional Director for extension of time and the
Regional Director may consider the application and pass orders within thirty days of receipt of the
application.

(d) If the failure to comply with sub-rule (1) of this rule extends beyond the second financial year, Nidhi
shall not accept any further deposits from the commencement of the second financial year till it
complies with the provisions contained in sub-rule (1), besides being liable for penal consequences
as provided in the Act.

(3) General Restrictions or Prohibitions

No Nidhi shall:

(a) carry on the business of chit fund, hire purchase finance, leasing finance, insurance or acquisition of
securities issued by any body corporate.

(b) issue preference shares, debentures or any other debt instrument by any name or in any form
whatsoever.

(c) open any current account with its members.
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(4

(5)

(6)

)

(d) acquire another company by purchase of securities or control the composition of the Board of
Directors of any other company in any manner whatsoever or enter into any arrangement for the
change of its management, unless it has passed a special resolution in its general meeting and also
obtained the previous approval of the Regional Director having jurisdiction over such Nidhi.

(e) carry on any business other than the business of borrowing or lending in its own name. Provided that
Nidhis which have adhered to all the provisions of these rules may provide locker facilities on rent to
its members subject to the rental income from such facilities not exceeding twenty per cent of the
gross income of the Nidhi at any point of time during a financial year.

(f) accept deposits from or lend to any person, other than its members.

(g) pledge any of the assets lodged by its members as security.

(h) take deposits from or lend money to anybody corporate.

() enterinto any partnership arrangement in its borrowing or lending activities.

() issue or cause to be issued any advertisement in any form for soliciting deposit.

(k) pay any brokerage or incentive for mobilising deposits from members or for deployment of funds or
for granting loans.

Share Capital and Allotment

(a) Every Nidhi shall issue equity shares of the nominal value of not less than ten rupees each.

(b) No service charge shall be levied for issue of shares.

(c) Every Nidhi shall allot to each deposit holder at least a minimum of ten equity shares or shares
equivalent to one hundred rupees.

Membership
(a) A Nidhi shall not admit a body corporate or trust as a member.
(b) Except as otherwise permitted under these rules, every Nidhi shall ensure that its membership is not

reduced to less than two hundred members at any time.
(c) A minor shall not be admitted as a member of Nidhi.

Net Owned Funds

Every Nidhi shall maintain Net Owned Funds (excluding the proceeds of any preference share capital) of
not less than ten lakh rupees or such higher amount as the Central Government may specify from time
to time.

Branches

A Nidhi may open branches, only if it has earned net profits after tax continuously during the preceding
three financial years.

Acceptance of Deposits by Nidhis

(@) A Nidhis shall not accept deposits exceeding twenty times of its Net Owned Funds (NOF) as per its last

()

audited financial statements.

The ratio specified in sub-rule (2) shall also apply to incremental deposits.
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(1) The application form shall also contain the following statements, namely:

a) in case of Non-payment of the deposit or part thereof as per the terms and conditions of such
deposit, the depositor may approach the Registrar of companies having jurisdiction over Nidhi.

b) in case of any deficiency of Nidhi in servicing its depositors, the depositor may approach the
National Consumers Disputes Redressal Forum, the State Consumers Disputes Redressal Forum or
District Consumers Disputes Redressal Forum, as the case may be, for redressal of his relief.

Cc) a declaration by the Board of Directors to the effect that the financial position of Nidhi as
disclosed and the representations made in the application form are true and correct and that
Nidhi has complied with all the applicable rules.

d) astatement to the effect that the Central Government does not undertake any responsibility for
the financial soundness of Nidhi or for the correctness of any of the statement or the
representations made or opinions expressed by Nidhi.

e) the deposits accepted by Nidhi are not insured and the repayment of deposits is not
guaranteed by either the Central Government or the Reserve Bank of India, and

f) a verification clause by the depositor stating that he had read and understood the financial
and other particulars furnished and representations made by Nidhi in his application form and
after careful consideration he is making the deposit with Nidhi at his own risk and volition.

(2) Every Nidhi shall obtain proper introduction of new depositors before opening their accounts or
accepting their deposits and keep on its record the evidence on which it has relied upon for the
purpose of such introduction.

(3) For the purposes of introduction of depositors, a Nidhi shall obtain documentary evidence of the
depositor in the form of proof of identity and address.

(1) Deposits

(a) The fixed deposits shall be accepted for a minimum period of six months and a maximum period of
sixty months.

(b) Recurring deposits shall be accepted for a minimum period of twelve months and a maximum
period of sixty months.

(c) In case of recurring deposits relating to mortgage loans, the maximum period of recurring deposits
shall correspond to the repayment period of such loans granted by Nidhi.

(d) The maximum balance in a savings deposit account at any given time qualifying for interest shall not
exceed one lakh rupees at any point of time and the rate of interest shall not exceed two per cent
above the rate of interest payable on savings bank account by nationalised banks.
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(2)

(3)

(e) A Nidhi may offer interest on fixed and recurring deposits at a rate not exceeding the maximum rate
of interest prescribed by the Reserve Bank of India which the Non-Banking Financial Companies can
pay on their public deposits.

(f) A fixed deposit account or a recurring deposit account shall be foreclosed by the depositor subject
to the conditions specified under the Act:

Un-Encumbered Term Deposits

Every Nidhi shall invest and continue to keep invested, in unencumbered term deposits with a Scheduled
commercial bank (other than a co-operative bank or a regional rural bank), or post office deposits in its
own hame an amount which shall not be less than ten per cent of the deposits outstanding at the close
of business on the last working day of the second preceding month.

Loans

(a) A Nidhi shall provide loans only to its members.

(b) The loans given by a Nidhi to a member shall be subject to the limits specified under the Act.

(c) For the purposes of sub-rule (2), the amount of deposits shall be calculated on the basis of the last
audited annual financial statements.

(d) A Nidhi shall give loans to its members only against the securities specified:

1.2.1.3 Rate of Interest

1.21.4

34

The rate of interest to be charged on any loan given by a Nidhi shall not exceed seven and half per cent

above the highest rate of interest offered on deposits by Nidhi and shall be calculated on reducing balance
method.

Provided that Nidhi shall charge the same rate of interest on the borrowers in respect of the same class of
loans and the rates of interest of all classes of loans shall be prominently displayed on the notice board at

the registered office and each branch office of Nidhi.

Dividend

@

A Nidhi shall not declare dividend exceeding twenty five per cent or such higher amount as may be
specifically approved by the Regional Director for reasons to be recorded in writing and further subject to
the following conditions, namely:

an equal amount is transferred to General Reserve.

(b) there has been no default in repayment of matured deposits and interest, and

(c)

it has complied with all the rules as applicable to Nidhis.
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1.2.1.5

1.2.1.6

1.21.7

1.2.1.8

1.2.2

Auditor

(1) No Nidhi shall appoint or re-appoint an individual as auditor for more than one term of five consecutive
years.

(2) No Nidhi shall appoint or re-appoint an audit firm as auditor for more than two terms of five consecutive
years.

Filing of Half Yearly Return

Every company covered under rule 2 shall file half yearly return with the Registrar in Form NDH-3 along with
such fee as provided in Companies (Registration Offices and Fees) Rules, 2014 within thirty days from the
conclusion of each half year duly certified by a company secretary in practice or chartered accountant in
practice or cost accountant in practice.

Auditor’s Certificate

The Auditor of the company shall furnish a certificate every year to the effect that the company has
complied with all the provisions contained in the rules and such certificate shall be annexed to the audit
report and in case of non-compliance, he shall specifically state the rules which have not been complied
with.

Penalty for Non-Compliance

If a company falling under rule 2 contravenes any of the provisions of the rules prescribed herein, the
company and every officer of the company who is in default shall be punishable with fine which may
extend to five thousand rupees, and where the contravention is a continuing one, with a further fine which
may extend to five hundred rupees for every day after the first during which the contravention continues.

PRODUCER COMPANIES

The Companies (Amendment) Act, 2002 has introduced provisions relating to Producer Companies vide
Sections 581A to 581ZT under Part-IXA of the Companies Act, 1956. Section 465 of the Companies Act, 2013,
deals with the provisions relating to repeal of certain enactments and savings. However, Section 465 (1) of
the Companies Act, 2013 has retained the provisions relating to Producer Companies and clarifies that these
provisions shall continue to be in force in a manner as if the Companies Act, 1956 has not been repealed
until a special Act is enacted for Producer Companies.

In view of the explicit provisions contained in the Companies Act, 2013, the Producer Companies are
continued to be governed by the Companies Act, 1956 (Section 581A to 581Z7T) for the time being. Thus,
under this topic 'Producer Companies', wherever the word ‘Act’ is used, it refers to the Companies Act, 1956.

It must be understood that the concept of Producer companies has not taken off despite there being
enough potential in view of some of the irritants like restricted tenure of directors of maximum five years.
People who have for long been associated with co-operative and other such movements in India have
found that the tenure of five years is too short and would force people out of the producer companies. The
tenure should be suitably enhanced. The Government has done well to retain the old provisions of
Companies Act, 1956, but should give a try to remove the irritants so that the movement takes off.
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1.2.21

Objects and Formation of A Producer Company

Producer Company means a body corporate having objects or activities specified in Section 581B

and registered as a Producer Company under the Companies Act, 1956.

Every Producer Company should deal basically with the produce of its active member for carrying
out any of its objects. The objects of the Producer Company, as per Section 581B, may be relating to

all or any of the following matters, namely:

@

()

(c)
(d)
(e)

®

@
(h)

0

(k)

production, harvesting, procurement, grading, pooling, handling, marketing, selling, export of
primary produce of the members or import of goods or services for their benefit.

processing including preserving, drying, distiling, brewing, vinting, canning and packaging of
produce of its member.

manufacture, sale or supply of machinery, equipment or consumables mainly to its members.
providing education on the mutual assistance principles to its members and others.

rendering technical services, consultancy services, training, research and development and all
other activities for the promotion of the interests of its members .

generation, transmission and distribution of power, revitalisation of land and water resources,
their use, conservation and communication relatable to primary produce.

insurance of producers or their primary produce.
promoting techniques of mutuality and mutual assistance.
welfare measures or facilities for the benefit of members as may be decided by the Board.

any other activity, ancillary or incidental to any of the activities referred to in clauses (a) to (i) or
other activities which may promote the principles of mutuality and mutual assistance amongst
the members in any other manner.

financing of procurement, processing, marketing or other activities specified in clauses (a) to (j)
which include extending of credit facilities or any other financial services to its members.

(1) Formation and Registration: The formalities relating to registration of a Producer Company
are similar as applicable for all companies. However, for registration of a Producer
Company, the requirements of Part-IXA should also be complied with. [Section 581C].

The Producer Company should also be required to submit (a) memorandum and (b) its
articles duly signed by the subscribers to the memorandum, to the Registrar of the State in
which the registered office of the company is to situate [Section 581G(1)].
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(2) Effect of incorporation of Producer Company (Section 581K): Every shareholder of the inter-
state co-operative society immediately before the date of registration of Producer
Company shall be deemed to be registered on and from that date as a shareholder of the
Producer Company to the extent of the face value of the shares held by such shareholder.

(3) Membership and voting rights of members (Section 581D): A person, who has any business
interest which is not in conflict with business of the Producer Company, shall become a
member. On the other hand, a member, who acquires any business interest which is in
conflict with the business of the Producer Company, shall cease to be a member and be
removed as a member in accordance with articles of the Producer Company. The articles
of any Producer Company may provide for the conditions, subject to which a member may
continue to retain his membership, and the manner in which voting rights shall be exercised
by the members.

(4) Benefits to member (Section 581E): The member of the Producer Company may get
benefited in the following ways:

a) Every member of Producer Company, subject to provisions made in the articles, shall
initially receive only such value for the produce or products pooled and supplied, as the
Board of Producer Company may determine, and the withheld price may be disbursed
later in cash or in kind or by allotment of equity shares, in proportion to the produce
supplied to the Producer Company during the financial year to such extent and in such
manner and subject to such conditions as may be decided by the Board.

b) Every member shall, on the share capital contributed, receive only a limited return.
However, every such member may be allotted bonus shares in accordance with the
provisions contained in Section 5817].

c) The surplus if any, remaining after making provision for payment of limited return and
reserves referred to in Section 581ZI, may also be disbursed as patronage bonus,
amongst the members, in proportion to their participation in the business of the
Producer Company, either in cash or by way of allotment of equity shares, or both, as
may be decided by the members at the general meeting.

1.2.2.2 Memorandum of Producer Company (Section 581F)
The memorandum of association of every Producer Company should contain the following:

(a) the name of the company with ‘Producer Company Limited’ as the last words of the name of such
Company.

(b) the State in which the registered office of the Producer Company is to situate.

(c) the main objects of the Producer Company shall be one or more of the objects specified in Section
581B.
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(d) the names and addresses of the persons who have subscribed to the memorandum.

(e) the amount of share capital with which the Producer Company is to be registered and division thereof
into shares of a fixed amount.

(f) the names, addresses and occupations of the subscribers being producers, who shall act as the first
directors in accordance with Sub-Section (2) of Section 58IJ.

(g) that the liability of its member is limited.

(h) opposite to the subscriber’s name the number of shares each subscriber takes:

() in case the objects of the Producer Company are not confined to one State, the States to whose
territories the objects extend.

Articles of Association (Section 581G)

(@) The articles should contain the following provisions, namely:

)

@)
©)

4)

®)

(6)
)
®
©

the qualifications for member, the conditions for continuance or cancellation of member and the
terms, conditions and procedure for transfer of shares.

the manner of ascertaining the patronage and voting right based on patronage.

subject to the provisions contained in Sub-Section (1) of Section 581N, the manner of constitution of
the Board, its powers and duties, the minimum and maximum number of directors, manner of
election and appointment of directors and retirement by rotation, qualifications for being elected or
continuance as such and the terms of office of the said directors, their powers and duties, conditions
for election or co-option of directors, method of removal of directors and the filing up of vacancies
on the Board, and the manner and the terms of appointment of the Chief Executive.

the election of the Chairman, term of office of directors and the Chairman, manner of voting at the
general or special meetings of members, procedure for voting, by directors at meetings of the
Board, powers of the Chairman and the circumstances under which the Chairman may exercise a
casting vote.

the circumstances under which, and the manner in which, the withheld price is t o be determined
and distributed.

the manner of disbursement of patronage bonus in cash or by issue of equity shares, or both.
the contribution to be shared and related matters referred to in Sub-Section (2) of Section 581ZI.
the matters relating to issue of bonus shares out of general reserves as set out in Section 5817J.

the basis and manner of allotment of equity shares of the Producer Company in lieu of the whole or
part of the sale proceeds of produce or products supplied by the members.
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(10)the amount of reserves, sources from which funds may be raised, limitation on raising of funds,
restriction on the use of such funds and the extent of debt that may be contracted and the
conditions thereof.

(11) the credit, loans or advances which may be granted to a member and the conditions for the grant
of the same.

(12) the right of any member to obtain information relating to general business of the company.

(13)the basis and manner of distribution and disposal of funds available after meeting liabilities in the
event of dissolution or liquidation of the Producer Company.

(14) the authorisation for division, amalgamation, merger, creation of subsidiaries and the entering into
joint ventures and other matters connected therewith.

(15)laying of the memorandum and articles of the Producer Company before a special general
meeting to be held within ninety days of its registration.

(16) any other provision, which the member may, by special resolution recommend to be included in
articles.

(b) The articles should also contain the following mutual assistance principles, namely:

(1) the membership shall be voluntary and available, to all eligible persons who, can participate or avalil
of the facilities or services of the Producer Company, and are wiling to accept the duties of
member.

(2) each member shall save as otherwise provided in this Part, have only a single vote irrespective of the
share holding.

(3) the Producer Company shall be administered by a Board consisting of persons elected or appointed
as directors in the manner consistent with the provisions of this Part and the Board shall be
accountable to the members.

(4) save as provided in this Part, there shall be limited return on share capital.

(5) the surplus arising out of the operations of the Producer Company shall be distributed in an
equitable manner by:

a) providing for the development of the business of the Producer Company.
b) providing for common facilities, and

c) distributing amongst the members, as may be admissible in proportion to their respective
participation in the business.

(6) provision shall be made for the education of member, employees and others, on principles of
mutuality and techniques of mutual assistance.
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(7) the Producer Company shall actively co-operate with other producer companies at local, national
or international level so as to best serve the interest of their members and the communities it purports
to serve.

1.2.2.4 Management

(a) Number of directors (Section 5810)
Every Producer Company shall have at least 5 directors and not more than 15 directors.

The proviso to the Section states that in the case of the Inter-State Co-operative Society incorporated as
a Producer Company, such company may have more than 15 directors for a period of one year from
the date of its incorporation as a Producer Company.

1.2.2.5 General Meetings

(a) Matters to be transacted at general meeting (Section 581S)

The Board of directors of a Producer Company shall exercise the following powers on behalf of the
company, and it shall do so only by means of resolutions passed at the annual general meeting of its
members, namely:

(1) approval of budget and adoption of annual accounts of the Producer Company.
(2) approval of patronage bonus.
(3) issue of bonus shares.
(4) declaration of limited return and decision on the distribution of patronage.
(5) specify the conditions and limits of loans that may be given by the Board to any director, and
(6) approval of any transaction of the nature as is to be reserved in the articles for approval by the
members.
(b) Quorum (Section 581Y)

Unless the articles require a larger number, one-fourth of the total membership shall constitute the
qguorum at a general meeting.

(c) Voting Rights (Section 5817)

Subject to Sections 581D, (1) & (3), every member shall have one vote and in the case of equality of
votes, the Chairman or the person presiding shall have a casting vote except in the case of election of
the Chairman.

A: 1.3 FORMATION OF NOT-FOR-PROFIT MAKING COMPANIES (SECTION 8)

Infroduction

A Not-for-Profit organization also known as a non-business entity is an organization, the purpose of which is something
other than making a profit. A Not-for-Profit organization is often dedicated to furthering a particular social cause or
advocating for a particular point of view. In economic terms, a Not-for-Profit organization uses its surplus revenues to
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further achieve its purpose or mission, rather than distributing its surplus income to the organization's shareholders (or
equivalents) as profit or dividends.

Registration

Where it is proved to the satisfaction of the Central Government that a person or an association of persons proposed
to be registered under this Act as a limited company:

(@) has in its objects the promotion of commerce, art, science, sports, education, research, social welfare, religion,
charity, protection of environment or any such other object.

()

(©)

intends to apply its profits, if any, or other income in promoting its objects, and

intends to prohibit the payment of any dividend to its members, the Central Government may, by licence issued

in such manner as may be prescribed, and on such conditions as it deems fit, allow that person or association of

persons to be registered as a limited company under this Section without the addition to its name of the word

‘Limited’, or as the case may be, the words ‘Private Limited’ , and thereupon the Registrar shall, on application,
in the prescribed form, register such person or association of persons as a company under this Section.

)

@

©)

“4)

®)

(6)

The company registered under this Section shall enjoy all the privileges and be subject to all the obligations
of limited companies.

A firm may be a member of the company registered under this Section.

A company registered under this Section shall not alter the provisions of its memorandum or articles except
with the previous approval of the Central Government.

A company registered under this Section may convert itself into company of any other kind only after
complying with such conditions as may be prescribed.

Where it is proved to the satisfaction of the Central Government that a limited company registered under
this Act or under any previous company law has been formed with any of the objects specified in clause (a)
of Sub-Section (1) and with the restrictions and prohibitions as mentioned respectively in clauses (b) and (c)
of that Sub-Section, it may, by license, allow the company to be registered under this Section subject to such
conditions as the Central Government deems fit and to change its name by omitting the word ‘Limited’, or
as the case may be, the words ‘Private Limited’ from its hame and thereupon the Registrar shall, on
application, in the prescribed form, register such company under this Section and all the provisions of this
Section shall apply to that company.

The Central Government may, by order, revoke the licence granted to a company registered under this
Section if the company contravenes any of the requirements of this Section or any of the conditions subject
to which a licence is issued or the affairs of the company are conducted fraudulently or in a manner
violative of the objects of the company or prejudicial to public interest, and without prejudice to any other
action against the company under this Act, direct the company to convert its status and change its name to
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)

®

©

add the word ‘Limited’ or the words ‘Private Limited’, as the case may be, to its name and thereupon the
Registrar shall, without prejudice to any action that may be taken under Sub-Section (7), on application, in
the prescribed form, register the company accordingly.

Provided that no such order shall be made unless the company is given a reasonable opportunity of being
heard.

Provided further that a copy of every such order shall be given to the Registrar.

Where a licence is revoked under Sub-Section (6), the Central Government may, by order, if it is satisfied that
it is essential in the public interest, direct that the company be wound up under this Act or amalgamated
with another company registered under this Section.

The Companies Act, 2013 Provided that no such order shall be made unless the company is given a
reasonable opportunity of being heard.

Where a licence is revoked under Sub-Section (6) and where the Central Government is satisfied that it is
essential in the public interest that the company registered under this Section should be amalgamated with
another company registered under this Section and having similar objects, then, notwithstanding anything to
the contrary contained in this Act, the Central Government may, by order, provide for such amalgamation
to form a single company with such constitution, properties, powers, rights, interest, authorities and privileges
and with such liabilities, duties and obligations as may be specified in the order.

If on the winding up or dissolution of a company registered under this Section, there remains, after the
satisfaction of its debts and liabilities, any asset, they may be transferred to another company registered
under this Section and having similar objects, subject to such conditions as the Tribunal may impose, or may
be sold and proceeds thereof credited to the Rehabilitation and Insolvency Fund formed under Section 269
of the Companies Act, 2013.

(10) A company registered under this Section shall amalgamate only with another company registered under this

Section and having similar objects.

(11)If a company makes any default in complying with any of the requirements laidown in this Section, the

company shall, without prejudice to any other action under the provisions of this Section, be punishable with
fine which shall not be less than ten lakh rupees but which may extend to one crore rupees and the directors
and every officer of the company who is in default shall be punishable with imprisonment for a term which
may extend to three years or with fine which shall not be less than twenty-five thousand rupees but which
may extend to twenty five lakh rupees, or with both.

Provided that when it is proved that the affairs of the company were conducted fraudulently, every officer in
default shall be liable for action under Section 447.

License Under Section 8 for Existing Companies
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A limited company registered under this Act or under any previous company law, with any of the objects
specified in clause (a) of Sub-Section (1) of Section 8 and the restrictions and prohibitions as mentioned
respectively in clause (b) and (c) of that Sub-Section, and which is desirous of being registered under Section
8, without the addition to its name of the word ‘Limited’ or as the case may be, the words ‘Private Limited’,
shall make an application in Form No.INC.12 along with the fee as provided in the Companies (Registration
offices and fees) Rules, 2014 to the Registrar for a licence under Sub-Section (5) of Section 8.

The licence shall be in Form No.INC.16 or Form No.INC.17, as the case may be, and the Registrar shall have
power to include in the licence such other conditions as may be deemed necessary by him.

The Registrar may direct the company to insert in its memorandum, or in its articles, or partly in one and
partly in the other, such conditions of the license as may be specified by the Registrar in this behalf.

Submission of Documents

The application shall be accompanied by the following documents, namely:
(@) the memorandum and articles of association of the company.

(b) the declaration as given in Form No.INC.14 by an Advocate, a Chartered accountant, Cost Accountant
or Company Secretary in Practice, that the memorandum and articles of association have been drawn
up in conformity with the provisions of Section 8 and rules made there under and that all the
requirements of the Act and the rules made there under relating to registration of the company under
Section 8 and matters incidental or supplemental thereto have been complied with.

(c) For each of the two financial years immediately preceding the date of the application, or when the
company has functioned only for one financial year, for such year:
(1) the financial statements,
(2) the Board’s reports, and (c) the Audit reports, relating to existing companies

(d) a statement showing in detail the assets (with the values thereof), and the liabilities of the company, as
on the date of the application or within thirty days preceding that date.

(e) an estimate of the future annual income and expenditure of the company for next three years,
specifying the sources of the income and the objects of the expenditure.

(f) the certified copy of the resolutions passed in general/ board meetings approving registration of the
company under Section 8, and

(g) a declaration by each of the persons making the application in Form No.INC.15.

A:1.4 PROCEDURE RELATING TO FOREIGN COMPANIES CARRYING ON BUSINESS IN INDIA

According to Section 2 (42) ‘foreigh company’ means any company or body corporate incorporated outside India

which
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(@) has a place of business in India whether by itself or through an agent, physically or through electronic mode, and

(b) conducts any business activity in India in any other manner.

The Companies Act, 2013 provides detailed provisions for compliance by the foreign companies carrying on business
in India. These provisions are discussed below:

1.4.1

1.4.2

1.4.3

1.4.4

1.4.5

44

Inspection, inquiry or investigation[Section 228]

The provisions as to inspection, inquiry or investigation under Chapter XIV of the Act shall apply ‘mutatis
mutandis’ to foreign companies.

Merger info a company registered under this Act or vice versa [Section 234(2)]

Subject to the provisions of any other law for the time being in force, a foreign company, may with the prior
approval of the Reserve Bank of India, merge into a company registered under this Act or vice versa and the
terms and conditions of the scheme of merger may provide, among other things, for the payment of
consideration to the shareholders of the merging company in cash, or in Depository Receipts, or partly in
cash and partly in Depository Receipts, as the case may be, as per the scheme to be drawn up for the
purpose.

Explanation: For the purposes of sub-section (2), the expression “foreign company” means any company or
body corporate incorporated outside India whether having a place of business in India or not.

Wound up as an unregistered company [Section 374]

Where a body corporate incorporated outside India which has been carrying on business in India, ceases to
carry on business in India, it may be wound up as an unregistered company under this Part, notwithstanding
that the body corporate has been dissolved or otherwise ceased to exist as such under or by virtue of the
laws of the country under which it was incorporated.

Capital requirement [Section 379]

Where not less than fifty per cent of the paid-up share capital, whether equity or preference or partly equity
and partly preference, of a foreign company is held by one or more citizens of India or by one or more
companies or bodies corporate incorporated in India, or by one or more citizens of India and one or more
companies or bodies corporate incorporated in India, whether singly or in the aggregate, such company
shall comply with the provisions of Chapter XXl of the Act and such other provisions of the Act as may be
prescribed with regard to the business carried on by it in India as if it were a company incorporated in India.

Registration with the Registrar of Companies [Section 380(1)]

(a) Every foreign company shall, within thirty days of the establishment of its place of business in India,
deliver to the Registrar for registration:
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a certified copy of the charter, statutes or memorandum and articles, of the company or other
instrument constituting or defining the constitution of the company and, if the instrument is not in the
English language, a certified translation thereof in the English language.

the full address of the registered or principal office of the company.

a list of the directors and secretary of the company containing such particulars as may be
prescribed.

the name and address or the names and addresses of one or more persons resident in India
authorised to accept on behalf of the company service of process and any notices or other
documents required to be served on the company.

the full address of the office of the company in India which is deemed to be its principal place of
business in India.

particulars of opening and closing of a place of business in India on earlier occasion or occasions.

declaration that none of the directors of the company or the authorized representative in India has
ever been convicted or debarred from formation of companies and management in India or
abroad, and

any other information as may be prescribed.

(b) Every foreign company existing at the commencement of this Act shall, if it has not delivered to the
Registrar before such commencement, the documents and particulars specified in sub-section (1) of
section 592 of the Companies Act, 1956, continue to be subject to the obligation to deliver those

documents and particulars in accordance with that Act.

(c) Where any alteration is made or occurs in the documents delivered to the Registrar under this section,
the foreign company shall, within thirty days of such alteration, deliver to the Registrar for registration, a

return containing the particulars of the alteration in the prescribed form.

1.4.6 Balance sheet and profit and loss account [Section 381(1)]

(a) Every foreign company shall, in every calendar year:

)

@)

make out a balance sheet and profit and loss account in such form, containing such particulars and
including or having annexed or attached thereto such documents as may be prescribed, and

deliver a copy of those documents to the Registrar:

Provided that the Central Government may, by notification, direct that, in the case of any foreign
company or class of foreign companies, the requirements of clause (a) shall not apply, or shall apply
subject to such exceptions and modifications as may be specified in that notification.

(b) If any such document as is mentioned in sub-section (1) is not in the English language, there shall be
annexed to it a certified translation thereof in the English language.
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(c) Every foreign company shall send to the Registrar along with the documents required to be delivered to
him under sub-section (1), a copy of a list in the prescribed form of all places of business established by
the company in India as at the date with reference to which the balance sheet referred to in sub-
section (1) is made out.

Display of Name of the Company [Section 382]

(a) Every foreign company shall

(b) conspicuously exhibit on the outside of every office or place where it carries on business in India, the
name of the company and the country in which it is incorporated, in letters easily legible in English
characters, and also in the characters of the language or one of the languages in general use in the
locality in which the office or place is situate.

(c) cause the name of the company and of the country in which the company is incorporated, to be
stated in legible English characters in all business letters, billheads and letter paper, and in all notices,
and other official publications of the company, and

(d) if the liability of the members of the company is limited, cause notice of that fact:

(1) to be stated in every such prospectus issued and in all business letters, bil-heads, letter paper,
notices, advertisements and other official publications of the company, in legible English characters;
and

(2) to be conspicuously exhibited on the outside of every office or place where it carries on business in
India, in legible English characters and also in legible characters of the language or one of the
languages in general use in the locality in which the office or place is situate.

Service of documents [Section 383]

Any process, notice, or other document required to be served on a foreign company shall be deemed to be
sufficiently served, if addressed to any person whose name and address have been delivered to the
Registrar under Section 380 and left at, or sent by post to, the address which has been so delivered to the
Registrar or by electronic mode.

(a) The provisions of section 71 shall apply mutatis mutandis to a foreign company [Section 384(1)].

(b) The provisions of section 92 shall, subject to such exceptions, modifications and adaptations as may be
made therein by rules made under this Act, apply to a foreign company as they apply to a company
incorporated in India.

(c) The provisions of section 128 shall apply to a foreign company to the extent of requiring it to keep at its
principal place of business in India, the books of account referred to in that section, with respect to
monies received and spent, sales and purchases made, and assets and liabilities, in the course of or in
relation to its business in India.

CORPORATE LAWS & COMPLIANCE



1.4.9

1.4.10

1.4.11

1.4.12

(d) The provisions of Chapter VI shall apply mutatis mutandis to charges on properties which are created or
acquired by any foreign company.

(e) The provisions of Chapter XIV shall apply mutatis mutandis to the Indian business of a foreign company
as they apply to a company incorporated in India.

Expressions [Section 386]

For the purposes of the foregoing provisions of this Chapter:

(a) the expression “certified” means certified in the prescribed manner to be a true copy or a correct
translation.

(b) the expression “director”, in relation to a foreign company, includes any person in accordance with
whose directions or instructions the Board of Directors of the company is accustomed to act, and

(c) the expression “place of business” includes a share transfer or registration office.

Issue of prospectus and Indian Depository Receipts [Section 391(1)]

The provisions of sections 34 to 36 (both inclusive) shall apply to:

(1) the issue of a prospectus by a company incorporated outside India under section 389 as they apply to
prospectus issued by an Indian company;

(2) the issue of Indian Depository Receipts by a foreign company.

The provisions of Chapter XX shall apply ‘mutatis mutandis’ for closure of the place of business of a foreign
company in India as if it were a company incorporated in India.

Penalty for contravention [Section 392]

Without prejudice to the provisions of section 391, if a foreign company contravenes the provisions of this
Chapter, the foreign company shall be punishable with fine which shall not be less than one lakh rupees but
which may extend to three lakh rupees and in the case of a continuing offence, with an additional fine
which may extend to fifty thousand rupees for every day after the first during which the contravention
continues and every officer of the foreign company who is in default shall be punishable with imprisonment
for a term which may extend to six months or with fine which shall not be less than twenty five thousand
rupees but which may extend to five lakh rupees, or with both

Applicability of all references under the Act [Section 405(5)]

Where a foreign company carries on business in India, all references to a company in this section shall be
deemed to include references to the foreign company in relation, and only in relation, to such business.
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A:1.5 CONVERSION OF LLPS INTO PRIVATE LIMITED COMPANIES AND VICE VERSA

The LLP Act contains enabling provisions pursuant to which a firm (set up under Indian Partnership Act, 1932) and

private company or unlisted public company (incorporated under Companies Act) would be able to convert
themselves into LLPs. Provisions of clause 58 and Schedule Il to Schedule IV to the Companies Act, 2013 provide the
following procedure in this regard.

1.5.1

Conversion of LLP in to Company and vice versa

The LLP Act, 2008 does not provide any facility for conversion of a LLP into a private limited company.

As per Section 366 of the Companies Act, 2013 the ‘company’ includes any partnership firm, limited liability
partnership, cooperative society, society or any other business entity formed under any other law for the time
being in force which applied for registration of companies.

However, the Companies Act, 2013, provides for registration of LLP as a Company. The Government of India
have framed the Companies (Authorised to Register) Rules, 2014 and the LLP could be converted into a
Public or Private company in accordance with those rules. Such LLPs should have seven or more partners on
the date of conversion.

The Act further states that, on conversion of a firm/private company/ unlisted public company into LLP, any
approval, permit or license issued to the firm/private company/unlisted company under any other Act shall,
subject to the provisions of such other Act under which such approval, permit or license was issued, be
transferred in the name of converted entity viz., LLP. Since Stamp Duty is the subject reserved for the States,
the LLP Act does not contain any provision for treatment of stamp duty issues. The stamp duty payable will
depend upon the relevant Stamp Act prescribed by the State Government/ Union Territory.

Self-Assessment Questions

Explain the brief facts and principles of Salomon vs. Salomon & Co. Ltd. Case

Write Short Notes on the following :

(@) Memorandum of Association (MOA)
(b) Articles of Association
Explain the "Doctrine of lifting the corporate veil'. How far does this doctrine ensure protection to

third parties?

How the Company is registered? Discuss about the conclusiveness of certificate of Incorporation

5. Write short notes on:

48

(a) Perpetual succession

(b) Transferability of shares

(c) Limited liability

(d) Corporate personality

(e) One man company.

Explain the provision relating to NIDHIS under Section 406 of the Companies Act, 2013.
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7. Write Short notes on the following
(a) Not-for-profit making company
(b) Company limited by guarantee
(c) One Person Company (OPC)
8. Explain the procedure relating to Foreign Companies carrying on business in India.
9. Explain the procedure for conversion of LLPs into Private or Public Limited Companies.
10. Write Short notes on the following :
(a) Doctrine of 'ultra vires'
(b) Doctrine of 'Indoor Management'

IR
IR
IR
IR
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - B : INVESTMENT AND LOANS

THIS STUDY NOTE INCLUDES:
B: 1.1 Procedure for inter-corporate loans, investments, giving off guarantee and security
B: 1.2 Acceptance of deposits, renewal, repayment, default and remedies

Chapter V and Chapter Xl of the Companies Act, 2013 contain the provisions as to Acceptance of Deposits by the
Companies and Inter-corporate Loans and Investments etc.,

B:1.1 PROCEDURE FOR INTER-CORPORATE LOANS, INVESTMENTS, GIVING OFF GUARANTEE AND SECURITY

The word 'Investments' in common parlance would include any property or right in which money or capital is
invested. However, in the present context the term ‘'Investments' is used in a limited sense to mean the investment of
money in shares, stock, debentures, or other securities.

The power to invest the funds of the company is the prerogative of the Board of Directors. This power is derived by
the Board under Section 179 of the Companies Act, 2013. However, the Act contains provisions for restrictions on
investments that a company can make and loans it can provide. Moreover, giving corporate guarantee or security is
also as good as giving a loan, because the person to whom guarantee or security is given can decide to enforce
the guarantee or security in certain conditions and in such a situation, the company will have to pay the amount.

Thus apart from loan and investments, restrictions are also placed on the guarantees which the company can give
or security it can provide for a loan. Provisions in respect of giving of loans, making investments, giving guarantee or
providing securities have been considerably modified under Section 186 of the Companies Act, 2013.

1.1.1 Loan and investment by company (Section 186)
186 of the Act provides Loan and Investment by a Company.

(a) Without prejudice to the provisions contained in this Act, a company shall unless otherwise prescribed,
make investment through not more than two layers of investment companies:

Provided that the provisions of this Sub-Section shall not affect:

(1) a company from acquiring any other company incorporated in a country outside India if such other
company has investment subsidiaries beyond two layers as per the laws of such country.

(2) a subsidiary company from having any investment subsidiary for the purposes of meeting the
requirements under any law or under any rule or regulation framed under any law for the time being
in force.

(b) No company shall directly or indirectly:

(1) give any loan to any person or other body corporate.
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(2) give any guarantee or provide security in connection with a loan to any other body corporate or
person, and

(3) acquire by way of subscription, purchase or otherwise, the securities of any other body corporate,
exceeding sixty per cent of its paid-up share capital, free reserves and securities premium account
or one hundred per cent of its free reserves and securities premium account, whichever is more.

(c) Where the giving of any loan or guarantee or providing any security or the acquisition under Sub-Section
(2) exceeds the limits specified in that Sub-Section, prior approval by means of a special resolution
passed at a general meeting shall be necessary.

(d) The company shall disclose to the members in the financial statement the full particulars of the loans
given, investment made or guarantee given or security provided and the purpose for which the loan or
guarantee or security is proposed to be utilised by the recipient of the loan or guarantee or security.

(e) No investment shall be made or loan or guarantee or security given by the company unless the
resolution sanctioning it is passed at a meeting of the Board with the consent of all the directors present
at the meeting and the prior approval of the public financial institution concerned where any term loan
is subsisting, is obtained:

Provided that prior approval of a public financial institution shall not be required where the aggregate of
the loans and investments so far made, the amount for which guarantee or security so far provided to or
in all other bodies corporate, along with the investments, loans, guarantee or security proposed to be
made or given does not exceed the limit as specified in Sub-Section (2) and there is no default in
repayment of loan instalments or payment of interest thereon as per the terms and conditions of such
loan to the public financial institution.

(f) No company, which is registered under Section 12 of the Securities and Exchange Board of India Act,
1992 and covered under such class or classes of companies as may be prescribed, shall take inter-
corporate loan or deposits exceeding the prescribed limit and such company shall furnish in its financial
statement the details of the loan or deposits.

(g) No loan shall be given under this Section at a rate of interest lower than the prevailing yield of one year,
three year, five year or ten year Government Security closest to the tenor of the loan.

(h) No company which is in default in the repayment of any deposits accepted before or after the
commencement of this Act or in payment of interest thereon, shall give any loan or give any guarantee
or provide any security or make an acquisition till such default is subsisting.

() Every company giving loan or giving a guarantee or providing security or making an acquisition under
this Section shall keep a register which shall contain such particulars and shall be maintained in such
manner as may be prescribed.

() The register referred to in Sub-Section (9) shall be kept at the registered office of the company and:
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(1) shall be open to inspection at such office, and

(2) extracts may be taken there from by any member, and copies thereof may be furnished to any
member of the company on payment of such fees as may be prescribed.

(k) Nothing contained in this Section, except Sub-Section (1) shall apply:

(1) to a loan made, guarantee given or security provided by a banking company or an insurance
company or a housing finance company in the ordinary course of its business or a company
engaged in the business of financing of companies or of providing infrastructural facilities.

(2) to any acquisition:

a) made by a non-banking financial company registered under Chapter IlIB of the Reserve Bank of
India Act, 1934 and whose principal business is acquisition of securities.

Provided that exemption to non-banking financial company shall be in respect of its investment
and lending activities.

b) made by a company whose principal business is the acquisition of securities.

c) ofshares allotted in pursuance of clause (a) of Sub-Section (1) of Section 62.

() The Central Government may make rules for the purposes of this Section.

(m) If a company contravenes the provisions of this Section, the company shall be punishable with fine
which shall not be less than twenty five thousand rupees but which may extend to five lakh rupees and
every officer of the company who is in default shall be punishable with imprisonment for a term which
may extend to two years and with fine which shall not be less than twenty five thousand rupees but
which may extend to one lakh rupees.

Investments of company to be held in its own name [Section 187]

(@) All investments made or held by a company in any property, security or other asset shall be made and
held by itin its own name:

Provided that the company may hold any shares in its subsidiary company in the name of any nominee
or nominees of the company, if it is necessary to do so, to ensure that the number of members of the
subsidiary company is not reduced below the statutory limit.

(b) Nothing in this Section shall be deemed to prevent a company:

(1) from depositing with a bank, being the bankers of the company, any shares or securities for the
collection of any dividend or interest payable thereon. or Investments of company to be held in its
own name.
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(2) from depositing with, or transferring to, or holding in the name of, the State Bank of India or a
scheduled bank, being the bankers of the company, shares or securities, in order to facilitate the
transfer thereof:

Provided that if within a period of six months from the date on which the shares or securities are
transferred by the company to, or are first held by the company in the name of, the State Bank of
India or a scheduled bank as aforesaid, no transfer of such shares or securities takes place, the
company shall, as soon as practicable after the expiry of that period, have the shares or securities
re-transferred to it from the State Bank of India or the scheduled bank or, as the case may be, again
hold the shares or securities in its own name, or

(3) from depositing with, or transferring to, any person any shares or securities, by way of security for the
repayment of any loan advanced to the company or the performance of any obligation
undertaken by it.

(4) from holding investments in the name of a depository when such investments are in the form of
securities held by the company as a beneficial owner.

(c) Where in pursuance of clause (d) of Sub-Section (2), any shares or securities in which investments have
been made by a company are not held by it in its own name, the company shall maintain a register
which shall contain such particulars as may be prescribed and such register shall be open to inspection
by any member or debenture-holder of the company without any charge during business hours subject
to such reasonable restrictions as the company may by its articles or in general meeting impose.

(d) If a company contravenes the provisions of this Section, the company shall be punishable with fine
which shall not be less than twenty five thousand rupees but which may extend to twenty five lakh
rupees and every officer of the company who is in default shall be punishable with imprisonment for a
term which may extend to six months or with fine which shall not be less than twenty-five thousand
rupees but which may extend to one lakh rupees, or with both.

B:1.2 ACCEPTANCE OF DEPOSITS, RENEWAL, REPAYMENT, DEFAULT AND REMEDIES

'Deposit’ includes any receipt of money by way of deposit or loan or in any other form by a company, but does not
include such categories of amount as may be prescribed in consultation with the Reserve Bank of India [Section 2
(31) of the Companies Act, 2013].

Provisions as to acceptance of deposits by companies have been considerably modified and made more stringent
from Sections 73 to 76 under Chapter V of the Companies Act, 2013.

1.2.1 Prohibition on Acceptance of Deposits from Public [Section 73]

(a) On and after the commencement of this Act, no company shall invite, accept or renew deposits under
this Act from the public except in a manner provided under this Chapter.
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(c)

(d)

(e)

Provided that nothing in this Sub-Section shall apply to a banking company and non-banking financial
company as defined in the Reserve Bank of India Act, 1934 and to such other company as the Central
Government may, after consultation with the Reserve Bank of India, specify in this behalf.

A company may, subject to the passing of a resolution in general meeting and subject to such rules as
may be prescribed in consultation with the Reserve Bank of India, accept deposits from its members on
such terms and conditions, including the provision of security, if any, or for the repayment of such
deposits with interest, as may be agreed upon between the company and its members, subject to the
fulfilment of the following conditions, namely:

(1) issuance of a circular to its members including therein a statement showing the financial position of
the company, the credit rating obtained, the total number of depositors and the amount due
towards deposits in respect of any previous deposits accepted by the company and such other
particulars in such form and in such manner as may be prescribed.

(2) filing a copy of the circular along with such statement with the Registrar within thirty days before the
date of issue of the circular.

(3) depositing such sum which shall not be less than fifteen per cent of the amount of its deposits
maturing during a financial year and the financial year next following, and kept in a scheduled bank
in a separate bank account to be called as deposit repayment reserve account.

(4) providing such deposit insurance in such manner and to such extent as may be prescribed.

(5) certifying that the company has not committed any default in the repayment of deposits accepted
either before or after the commencement of this Act or payment of interest on such deposits, and

(6) providing security, if any for the due repayment of the amount of deposit or the interest thereon
including the creation of such charge on the property or assets of the company.

Provided that in case where a company does not secure the deposits or secures such deposits
partially, then, the deposits shall be termed as ‘unsecured deposits’ and shall be so quoted in every
circular, form, advertisement or in any document related to invitation or acceptance of deposits.

Every deposit accepted by a company under Sub-Section (2) shall be repaid with interest in
accordance with the terms and conditions of the agreement referred to in that Sub-Section.

Where a company fails to repay the deposit or part thereof or any interest thereon under Sub-Section
(3) the depositor concerned may apply to the Tribunal for an order directing the company to pay the
sum due or for any loss or damage incurred by him as a result of such non-payment and for such other
orders as the Tribunal may deem fit.

The deposit repayment reserve account referred to in clause (c) of Sub-Section (2) shall not be used by
the company for any purpose other than repayment of deposits.
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1.2.2

Terms and Conditions of Acceptance of Deposits by Companies

@

(b)

(c)

(d)

(e)

On and from the commencement of these rules:

(1) no company referred to in Sub-Section (2) of Section 73 and no eligible company shall accept or
renew any deposit, whether secured or unsecured, which is repayable on demand or upon
receiving a notice within a period of less than six months or more than thirty six months from the date
of acceptance or renewal of such deposit.

Provided that a company may, for the purpose of meeting any of its short-term requirements of
funds, accept or renew such deposits for repayment earlier than six months from the date of deposit
or renewal, as the case may be, subject to the condition that:

a) such deposits shall not exceed ten per cent of the aggregate of the paid up share capital and
free reserves of the company, and

b) such deposits are repayable not earlier than three months from the date of such deposits or
renewal thereof.

(2) Where depositors so desire, deposits may be accepted in joint names not exceeding three, with or
without any of the clauses, namely, ‘Jointly’, ‘Either or Survivor’, ‘First named or Survivor’, ‘Anyone or
Survivor’.

No company referred to in Sub-Section (2) of Section 73 shall accept or renew any deposit from its
members, if the amount of such deposits together with the amount of other deposits outstanding as on
the date of acceptance or renewal of such deposits exceeds twenty five per cent, of the aggregate of
the paid-up share capital and free reserves of the company.

No eligible company shall accept or renew:

a) any deposit from its members, if the amount of such deposit together with the amount of deposits
outstanding as on the date of acceptance or renewal of such deposits from members exceeds ten
per cent, of the aggregate of the paid-up share capital and free reserves of the company.

b) any other deposit, if the amount of such deposit together with the amount of such other deposits,
other than the deposit referred to in clause (a), outstanding on the date of acceptance or renewal
exceeds twenty-five per cent, of aggregate of the paid-up share capital and free reserves of the
company.

No Government company eligible to accept deposits under Section 76 shall accept or renew any
deposit, if the amount of such deposits together with the amount of other deposits outstanding as on the
date of acceptance or renewal exceeds thirty five per cent, of the aggregate of its paid up share
capital and free reserves of the company.

No company referred to in Sub-Section (2) of Section 73 or any eligible company shall invite or accept or
renew any deposit in any form, carrying a rate of interest or pay brokerage thereon at a rate exceeding
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the maximum rate of interest or brokerage prescribed by the Reserve Bank of India for acceptance of
deposits by non-banking financial companies.

The company shall not reserve to itself either directly or indirectly a right to alter, to the prejudice or
disadvantage of the depositor, any of the terms and conditions of the deposit, deposit trust deed and
deposit insurance contract after circular or circular in the form of advertisement is issued and deposits
are accepted.

Manner and Extent of Deposit Insurance

@

(b)

(©)

(d)

Every company referred to in Sub-Section (2) of Section 73 and every other eligible company inviting
deposits shall enter into a contract for providing deposit insurance at least thirty days before the issue of
circular or advertisement or at least thirty days before the date of renewal, as the case may be.

Provided that the companies may accept the deposits without deposit insurance contract till the 31st
March, 2015.

The deposit insurance contract shall specifically provide that in case the company defaults in
repayment of principal amount and interest thereon, the depositor shall be entitled to the repayment of
principal amount of deposits and the interest thereon by the insurer up to the aggregate monetary
ceiling as specified in the contract.

Provided that in the case of any deposit and interest not exceeding twenty thousand rupees, the
deposit insurance contract shall provide for payment of the full amount of the deposit and interest and
in the case of any deposit and the interest thereon in excess of twenty thousand rupees, the deposit
insurance contract shall provide for payment of an amount not less than twenty thousand rupees for
each depositor.

The amount of insurance premium paid on the insurance of such deposits shall be borne by the
company itself and shall not be recovered from the depositors by deducting the same from the principal
amount or interest payable thereon.

If any default is made by the company in complying with the terms and conditions of the deposit
insurance contract which makes the insurance cover ineffective, the company shall either rectify the
default immediately or enter into a fresh contract within thirty days and in case of noncompliance, the
amount of deposits covered under the deposit insurance contract and interest payable thereon shall be
repaid within the next fifteen days and if such a company does not repay the amount of deposits within
said fifteen days it shall pay fifteen per cent, interest per annum for the period of delay and shall be
treated as having defaulted and shall be liable to be punished in accordance with the provisions of the
Act.

Creation of Security

@

For the purposes of providing security, every company referred to in sub Section (2) of Section 73 and
every eligible company inviting secured deposits shall provide for security by way of a charge on its
assets as referred to in Schedule Il of the Act excluding intangible assets of the company for the due

CORPORATE LAWS & COMPLIANCE



(b)

repayment of the amount of deposit and interest thereon for an amount which shall not be less than the
amount remaining unsecured by the deposit insurance.

Provided that in the case of deposits which are secured by the charge on the assets referred to in
Schedule Il of the Act excluding intangible assets, the amount of such deposits and the interest payable
thereon shall not exceed the market value of such assets as assessed by a registered valuer.

The security (not being in the nature of a pledge) for deposits as specified in sub-rule (1) shall be created
in favour of a trustee for the depositors on:

(1) specific movable property of the company, or

(2) specificimmovable property of the company wherever situated, or any interest therein.

1.2.5 Appointment of Trustee for Depositors

(CY

()

(c)

(d)

No company referred to in Sub-Section (2) of Section 73 or any eligible company shall issue a circular or
advertisement inviting secured deposits unless the company has appointed one or more trustees for
depositors for creating security for the deposits:

Provided that a written consent shall be obtained from the trustee for depositors before their
appointment and a statement shall appear in the circular or circular in the form of advertisement with
reasonable prominence to the effect that the trustees for depositors have given their consent to the
company to be so appointed.

The company shall execute a deposit trust deed in Form DPT-2 at least seven days before issuing the
circular or circular in the form of advertisement.

No person including a company that is in the business of providing trusteeship services shall be
appointed as a trustee for the depositors, if the proposed trustee:

(1) is a director, key managerial personnel or any other officer or an employee of the company or of its
holding, subsidiary or associate company or a depositor in the company.

(2) is indebted to the company, or its subsidiary or its holding or associate company or a subsidiary of
such holding company.

(3) has any material pecuniary relationship with the company.

(4) has entered into any guarantee arrangement in respect of principal debts secured by the deposits
or interest thereon.

(5) isrelated to any person specified in clause (a) above.

No trustee for depositors shall be removed from office after the issue of circular or advertisement and
before the expiry of his term except with the consent of all the directors present at a meeting of the
board.
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Provided that in case the company is required to have independent directors, at least one independent
director shall be present in such meeting of the Board.

Duties of Trustees

It shall be the duty of every trustee for depositors to:

(CY

()

(©)

(d)

(e)

®

@

(h)

ensure that the assets of the company on which charge is created together with the amount of deposit
insurance are sufficient to cover the repayment of the principal amount of secured deposits outstanding
and interest accrued thereon.

satisfy himself that the circular or advertisement inviting deposits does not contain any information which
is inconsistent with the terms of the deposit scheme or with the trust deed and is in compliance with the
rules and provisions of the Act.

ensure that the company does not commit any breach of covenants and provisions of the trust deed.

take such reasonable steps as may be necessary to procure a remedy for any breach of covenants of
the trust deed or the terms of invitation of deposits.

take steps to call a meeting of the holders of depositors as and when such meeting is required to be
held.

supervise the implementation of the conditions regarding creation of security for deposits and the terms
of deposit insurance.

do such acts as arc necessary in the event the security becomes enforceable.

carry out such acts as are necessary for the protection of the interest of depositors and to resolve their
grievances.

Meeting of Depositors

The trustee for depositors shall call a meeting of all the depositors on:

@

(b)

requisition in writing signed by at least one-tenth of the depositors in value for the time being
outstanding.

the happening of any event, which constitutes a default or which, in the opinion of the trustee for
depositors, affects the interest of the depositors.

Repayment of Deposits, etc., Accepted before Commencement of this Act [Section 74]

@

Where in respect of any deposit accepted by a company before the commencement of this Act, the
amount of such deposit or part thereof or any interest due thereon remains un paid on such

commencement or becomes due at any time thereafter, the company shall:
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@

()

()

file, within a period of three months from such commencement or from the date on which such
payments, are due, with the Registrar a statement of all the deposits accepted by the company
and sums remaining unpaid on such amount with the interest payable thereon along with the
arrangements made for such repayment, notwithstanding anything contained in any other law for
the time being in force or under the terms and conditions subject to which the deposit was
accepted or any scheme framed under any law, and

repay within one year from such commencement or from the date on which such payments are
due, whichever is eatrlier:

The Tribunal may on an application made by the company, after considering the financial condition
of the company, the amount of deposit or part thereof and the interest payable thereon and such
other matters, allow further time as considered reasonable to the company to repay the deposit.

If a company fails to repay the deposit or part thereof or any interest thereon within the time
specified in Sub-Section (1) or such further time as may be allowed by the Tribunal under Sub-Section
(2), the company shall, in addition to the payment of the amount of deposit or part thereof and the
interest due, be punishable with fine which shall not be less than one crore rupees but which may
extend to ten crore rupees and every officer of the company who is in default shall be punishable
with imprisonment which may extend to seven years or with fine which shall not be less than twenty-
five lakh rupees but which may extend to two crore rupees, or with both.

1.2.9 Maintenance of Liquid Assets and Creation of Deposit Repayment Reserve Account

Every company referred to in Sub-Section (2) of Section 73 and every eligible company shall on or before the

30th day of April of each year deposit the sum as specified in clause (c) of the said Sub-Section with any

scheduled bank and the amount so deposited shall not be utilised for any purpose other than for the
repayment of deposits.

Provided that the amount remaining deposited shall not at any time fall below fifteen per cent, of the

amount of deposits maturing, until the end of the current financial year and the next financial year.

1.2.10 Registers of Deposits

(a) Every company accepting deposits shall maintain at its registered office one or more separate registers

for deposits accepted or renewed, in which there shall be entered separately in the case of each

depositor the following particulars, namely:

)
@
®
4)
®)
©)
)

name, address and PAN of the depositor/s.

particulars of guardian, in case of a minor.

particulars of the nominee.

deposit receipt number.

date and the amount of each deposit.

duration of the deposit and the date on which each deposit is repayable.
rate of interest or such deposits to be payable to the depositor.
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()

(c)

(8) due date for payment of interest.

(9) mandate and instructions for payment of interest and for non-deduction of tax at source, if any.
(10) date or dates on which the payment of interest shall be made.

(11) details of deposit insurance including extent of deposit insurance.

(12) particulars of security or charge created for repayment of deposits.

(13) any other relevant particulars.

The entries specified in sub-rule (1) shall be made within seven days from the date of issuance of the
receipt duly authenticated by a director or secretary of the company or by any other officer authorised
by the Board for this purpose.

The register referred to in sub-rule (1) shall be preserved in good order for a period of not less than eight
years from the financial year in which the latest entry is made in the register.

Damages for Fraud [Section 75]

@

(b)

Where a company fails to repay the deposit or part thereof or any interest thereon referred to in Section
74 within the time specified in Sub-Section (1) of that Section or such further time as may be allowed by
the Tribunal under Sub-Section (2) of that Section, and it is proved that the deposits had been accepted
with intent to defraud the depositors or for any fraudulent purpose, every officer of the company who
was responsible for the acceptance of such deposit shall, without prejudice to the provisions contained
in Sub-Section (3) of that Section and liability under Section 447, be personally responsible, without any
limitation of liability, for all or any of the losses or damages that may have been incurred by the
depositors.

Any suit, proceedings or other action may be taken by any person, group of persons or any association
of persons who had incurred any loss as a result of the failure of the company to repay the deposits or
part thereof or any interest thereon.

1.2.12 Acceptance of Deposits from Public by Certain Companies [Section 76]

60

@

Notwithstanding anything contained in Section 73, a public company, having such net worth or turnover
as may be prescribed, may accept deposits from persons other than its members subject to compliance
with the requirements provided in Sub-Section (2) of Section 73 and subject to such rules as the Central
Government may, in consultation with the Reserve Bank of India, prescribe.

Provided that such a company shall be required to obtain the rating (including its net worth, liquidity
and ability to pay its deposits on due date) from a recognised credit rating agency for informing the
public the rating given to the company at the time of invitation of deposits from the public which
ensures adequate safety and the rating shall be obtained for every year during the tenure of deposits.

Provided further that every company accepting secured deposits from the public shall within thirty days

of such acceptance, create a charge on its assets of an amount not less than the amount of deposits
accepted in favour of the deposit holders in accordance with such rules as may be prescribed.
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(b) The provisions of this Chapter shall, mutatis mutandis, apply to the acceptance of deposits from public
under this Section.

Punishment for contravention of Section 73 or Section 76 [Section 76A]

Where a company accepts or invites or allows or cause any other person to accept or invite on its behalf
any deposit in contravention of the manner or the conditions prescribed under Section 73 or Section 76 or
rules made thereunder or if a company fails to repay the deposit or part thereof or any interest due thereon
within the time specified under Section 73 or Section 76 or rules made thereunder or such further time as may
be allowed by the Tribunal under Section 73:

(a) The company shall, in addition to the payment of the amount of deposit or part thereof and the interest
due, be punishable with fine which shall not be less than one crore rupees but which may extend to ten
crore rupees, and

(b) Every officer of the company who is in default shall be punishable with imprisonment which may extend
to seven years or with fine which shall not be less than twenty-five lakh rupees but which may extend to
two crore rupees, or with both.

Provided that if it is proved that the officer of the company who is in default, has contravened such
provisions knowingly or willfully with the intention to deceive the company or its shareholders or depositors or
creditors or tax authorities, he shall be liable for action under Section 447.

Self Assessment Questions

APk

Discuss the law relating to inter-corporate loans and investments.

Which companies are exempt from the provisions with regard to inter-company investments/loans?

What particulars are required to be entered in the Register of Loans and Investments?

Explain the provisions has to prohibition on Acceptance of Deposits from the Public Under Section 73 of the

Companies Act, 2013
5. Explain the provisions in respect of Acceptance of Deposits by the Companies under Chapter V of the
Companies Act, 2013.
6. Write short notes on :
(i) Deposit Repayment Reserve Account
(i) Return of deposits.
(i) Registrar of Deposits
(iv) Deposit Insurance

It
It
It
It
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - C : DIVIDENDS

THIS STUDY NOTE INCLUDES:

C: 1.1 Profits and ascertainment of divisible profits

C:1.2 Declaration and payment of dividend

C:1.3 Unpaid and unclaimed dividend - Treatment and transfer to Investor Education and Protection Fund

Chapter VIl of the Companies Act, 2013 deals with the Payment and Declaration of Dividend.

C:1.1 PROFITS AND ASCERTAINMENT OF DIVISIBLE PROFITS

Maximisation of shareholders wealth is one of the objectives of any business. Dividend in literal terms means the profit
of a company which is not retained in the business and is distributed among the shareholders in proportion to the
amount paid up on the shares held by them.

'Divisible profits' means the profits which the law allows the company to distribute to the shareholders by way of
dividend. According to Palmer's Company Law, the terms 'divisible profits' and 'profits in the legal sense' are
synonymous. The profits of a business mean the net proceeds of the concern after deducting the necessary
outgoings without which those proceeds could not be earned. [Bharat Insurance Co. Ltd. v. CIT (1931) 1 Com Cases
192, 196 (Lah)].

C:1.2 DECLARATION AND PAYMENT OF DIVIDEND

1.21 Meaning of Dividend

The term ‘dividend’ has been defined under Section 2(35) of the Companies Act, 2013. The term “Dividend”
includes any interim dividend. It is an inclusive and not an exhaustive definition. According to the generally
accepted definition, “dividend” means the profit of a company, which is not retained in the business and is
distributed among the shareholders in proportion to the amount paid-up on the shares held by them.

Dividends are usually payable for a financial year after the final accounts are ready and the amount of
distributable profits is available.

Dividend for a financial year of the company (which is called ‘final dividend’) are payable only if it is
declared by the company at its annual general meeting on the recommendation of the Board of directors.
Sometimes dividends are also paid by the Board of directors between two annual general meetings without
declaring them at an annual general meeting (which is called ‘interim dividend”).

The companies having licence under Section 8 of the Act [Formation of companies with charitable objects
etc.,] are prohibited by their constitution from paying any dividend to its members. They apply the profits in
promoting the objects of the company.

1.2.2 Declaration of Dividend [Section 123]

According to Section 123 (1) of the Act dividend can be paid by a company:

62 CORPORATE LAWS & COMPLIANCE



(a) out of the profits of the company for that year arrived at after providing for depreciation in accordance
with the provisions of sub-section (2), or

(b) out of the profits of the company for any previous financial year or years arrived at after providing for
depreciation in accordance with the provisions of that sub-section and remaining undistributed, or out
of both, or

(c) out of money provided by the Central Government or a State Government for the payment of dividend
by the company in pursuance of a guarantee given by that Government:

Provided that a company may, before the declaration of any dividend in any financial year, transfer such
percentage of its profits for that financial year as it may consider appropriate to the reserves of the
company:

Provided further that where, owing to inadequacy or absence of profits in any financial year, any company
proposes to declare dividend out of the accumulated profits earned by it in previous years and transferred
by the company to the reserves, such declaration of dividend shall not be made except in accordance
with such rules as may be prescribed in this behalf:

Provided also that no dividend shall be declared or paid by a company from its reserves other than free
reserves.

The above proviso shall not apply to a Government Company in which the entire paid up share capital is
held by the Central Government, or by any state government or Governments or by the Central
Government and one or more State Governments. [Inserted vide Notification dated 5th June, 2015]

Further stipulations under the rules:

(@) For declaration of dividend out of accumulated profits, the Ministry of Corporate Affairs has provided
Rule 3 of the Companies (Declaration and Payment of Dividend) Rules, 2014. Thereby, when there is
inadequacy or absence of profits in any year, a company may declare dividend out of free reserves.
However, the following conditions shall be fulfiled before declaring dividend out of reserves:

(1) The rate of dividend declared shall not exceed the average of the rates at which dividend was
declared by it in the 3 years immediately preceding that year: However, this rule will not apply if a
company has not declared any dividend in each of the three preceding financial year.

(2) The total amount to be drawn from such accumulated profits shall not exceed one tenth of the sum
of its paid-up share capital and free reserves as appearing in the latest audited financial statement.
Therefore, the total amount that can be drawn from the accumulated profits is Less than or equal to
1/10th of the Paid up share capital and free reserves.

The amount so drawn shall first be utilised to set off the losses incurred in the financial year in which
dividend is declared before any dividend in respect of equity shares is declared.
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(3) The balance of reserves after such withdrawal shall not fall below 15% of its paid up share capital as
appearing in the latest audited financial statement.

[Note: “No company shall declare dividend unless carried over previous losses and depreciation not
provided in previous year or years are set off against profit of the company of the current year,
inserted by the Companies (Declaration and Payment of Dividend) Amendment Rules, 2014” has
been deleted vide Notification no. GSR 441(E) dated 29th May 2015.]

Depositing of amount of dividend

In terms of section 123(4), the amount of the dividend, including interim dividend, shall be deposited in a
scheduled bank in a separate account within five days from the date of declaration of such dividend.

This sub- section shall not apply to a Government Company in which the entire paid up share capital is held
by the Central Government, or by any state government or Governments or by the Central Government
and one or more State Governments.

Interim Dividend

According to section 2(35), 'dividend' includes any interim dividend. According to section 123(3), the Board
of Directors of a company may declare interim dividend during any financial year out of the surplus in the
profit and loss account and out of profits of the financial year in which such interim dividend is sought to be
declared.

However, in case the company has incurred loss during the current financial year up to the end of the
quarter immediately preceding the date of declaration of interim dividend, such interim dividend shall not
be declared at a rate higher than the average dividends declared by the company during the immediately
preceding three financial years.

The Board of directors may declare interim dividend and the amount of dividend including interim dividend
shall be deposited in a separate bank account within five days from the date of declaration of such
dividend.

Payment of dividend [123(5]
According to Section 123 (5) of the Act:

(a) Dividends are payable in cash. Dividends that are payable to the shareholder in cash may be paid by
cheque or warrant or in any electronic mode.

(b) Dividend shall be payable only to the registered shareholder of the share or to his order or to his banker.

(c) Nothing in sub-section 5 of section 123, shall prohibit the capitalization of profits or reserves of a
company for the purpose of issuing fully paid-up bonus shares or paying up any amount for the time
being unpaid on any shares held by the members of the company.
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Punishment for failure to distribute dividends (Section 127)

Section 127 of the Companies Act, 2013 came into force on 12th September, 2013 which provides for
punishment for failure to distribute dividend on time. According to this section:

(a) Where a dividend has been declared by a company but has not been paid or the warrant in respect

(b)

(c)

(d)

thereof has not been posted within thirty days from the date of declaration to any shareholder entitled

to the payment of the dividend, every director of the company shall, if he is knowingly a party to the

default, be punishable with imprisonment which may extend to two years.

He shall also be liable for a fine which shall not be less than ¥ 1,000 rupees for every day during which
such default continues.

The company shall also be liable to pay simple interest at the rate of 18% p.a. during the period for
which such default continues.

However, the following are the exceptions under which no offence shall be deemed to have been
committed:

)

@

®

“4)

®)

where the dividend could not be paid by reason of the operation of any law.

where a shareholder has given directions to the company regarding the payment of the dividend
and those directions cannot be complied with and the same has been communicated to him.

where there is a dispute regarding the right to receive the dividend.

where the dividend has been lawfully adjusted by the company against any sum due to it from the
shareholder, or

where, for any other reason, the failure to pay the dividend or to post the warrant within the period
under this section was not due to any default on the part of the company.

This section shall apply to the Nidhis company, subject to that where the dividend payable to a
member is one hundred rupees or less, it shall be sufficient compliance of the provisions of the
section, if the declaration of the dividend is announced in the local language in one local
newspaper of wide circulation and announcement of the said declaration is also displayed on the
notice board of the Nidhis for at least three months [Vide Notification no. 465(E) dated 5th June
2015].

Revocation of declared dividend:

Ordinarily, a dividend once declared at Annual General Meeting, cannot be revoked, except, with the

consent of the shareholders, for a declaration of dividend creates a debt to the shareholders in whose

favour it is declared.
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If a dividend is declared and the amount is paid or credited to the shareholders as dividend, the character
of the credit or payment as dividend cannot be altered by a subsequent resolution. [Kishanchand
Chellaram v CIT (1962) 32 Comp Cas 1046,1050 (SC)].

C:1.3 UNPAID AND UNCLAIMED DIVIDEND - TREATMENT AND

66

TRANSFER TO INVESTOR EDUCATION AND PROTECTION FUND

@

(b)

Investor Education and Protection Fund (IEPF) has been set-up under Section 205C of the Companies
Act, 1956 by way of the Companies (Amendment) Act, 1999. As per the Act, the following amounts
which have remained unclaimed and unpaid for a period of seven years from the date they became
due for payment shall be credited to the IEPF:

(1) Unpaid dividend accounts of the companies.

(2) The application moneys received and due for refund.

(3) Matured deposits.

(4) The interest accrued in the amounts referred to in clauses (1) to (3).

(5) Matured debentures.

(6) Grants and donations by the Central Govt., State Govt., companies or any other institutions.

(7) The interest or other income received out of the investments made from the Fund.

The Fund has been established with a view to support the activities relating to investor education,
awareness and protection.

The Act provides for setting up of a Committee for taking decisions regarding spending moneys out of
the Fund for carrying out the objects.

For the purpose of administration of IEPF, the Investor Education and Protection Fund (awareness and
protection of investors) Rules were notified which contain provisions relating to constitution and
functions of the Committee, activities relating to investors’ education, awareness and protection to be
undertaken with the recommendation of the Committee, conditions for utilisation of Funds by the
Committee, proforma for applications for registration of associations, institutions or organisations and
also for seeking financial assistance under IEPF, etc.

Now, Section 125 of the Companies Act, 2013 provides detailed provisions as to establishment of Fund.
Under Section 125(1) of the Act, The Central Government shall establish a Fund to be called the Investor
Education and Protection Fund (herein referred to as the Fund).

As per Sub Section (2) of the Act, there shall be credited to the Fund:

(1) the amount given by the Central Government by way of grants after due appropriation made by
Parliament by law in this behalf for being utilised for the purposes of the Fund.

(2) donations given to the Fund by the Central Government, State Governments, companies or any
other institution for the purposes of the Fund.
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(3) the amount in the Unpaid Dividend Account of companies transferred to the Fund under sub-
section (5) of section 124.

(4) the amount in the general revenue account of the Central Government which had been
transferred to that account under sub-section (5) of section 205A of the Companies Act, 1956, as it
stood immediately before the commencement of the Companies (Amendment) Act, 1999, and

remaining unpaid or unclaimed on the commencement of this Act.

(5) the amount lying in the Investor Education and Protection Fund under section 205C of the
Companies Act, 1956.

(6) the interest or other income received out of investments made from the Fund.

(7) the amount received under sub-section (4) of section 38.

(8) the application money received by companies for allotment of any securities and due for refund.

(9) matured deposits with companies other than banking companies.

(10) matured debentures with companies.

(11) interest accrued on the amounts referred to in clauses (8) to (10).

(12)sale proceeds of fractional shares arising out of issuance of bonus shares, merger and
amalgamation for seven or more years.

(13)redemption amount of preference shares remaining unpaid or unclaimed for seven or more years,
and

(14) such other amount as may be prescribed.

(c) According to Sub-Section 3, the fund shall be utilised for:

(1) the refund in respect of unclaimed dividends, matured deposits, matured debentures, the
application money due for refund and interest thereon.

(2) promotion of investors’ education, awareness and protection.
(3) distribution of any disgorged amount among eligible and identifiable applicants for shares or
debentures, shareholders, debenture-holders or depositors who have suffered losses due to wrong

actions by any person, in accordance with the orders made by the Court which had ordered
disgorgement.

CORPORATE LAWS & COMPLIANCE 67



THE COMPANIES ACT, 2013

68

(d)

(e)

®

@

(4) reimbursement of legal expenses incurred in pursuing class action suits under sections 37 and 245 of
the Act by members, debenture-holders or depositors as may be sanctioned by the Tribunal, and

(5) any other purpose incidental thereto, in accordance with such rules as may be prescribed:

The following procedure should be followed by the company while transferring unpaid or unclaimed
dividend from unpaid dividend account to |EPF:

(1) Section 124(5) of the Act, provides that any money transferred to the unpaid dividend account of a
company which remains unpaid or unclaimed for a period of seven years from the date of such
transfer is required to be transferred by the company along with interest accrued, if any, thereon to
the Investor Education and Protection Fund (IEPF) established under Section 125.

(2) The amount shall be remitted into the specified branches of State Bank of India or any other
nationalized bank along with challan (in triplicate) within a period of 90 days of such amount
becoming due to be credited to the IEPF. The Bank will return two copies duly stamped to the
Company as token of having received the amount and the company shall fle one such copy of
challan to the authority.

(3) The company shall send a statement of amount credited to Investor Education and Protection Fund
in Form DIV 5 to the authority which administer the fund and the authority shall issue a receipt to the
company as evidence of such transfer.

(4) On receipt of this statement, the authority shall enter the details of such receipts in a register
maintained by it in respect of each company every year and reconcile the amount.

(5) The company shall keep a record consisting of names, last known addresses of the persons entitled
to receive the same, the amount to which each person is entitled, folio number/ client ID, certificate
number, beneficiary details etc. of the persons in respect of whom amount has been remain unpaid
or unclaimed for 7 years and transferred to IEPF. Such record shall be maintained for a period of 8
years from the date of such transfer to IEPF and authority shall have the powers to inspect such
records.

Any person claiming to be entitled to the amount referred in sub-section (2) may apply to the authority
constituted under Sub-Section (5) for the payment of the money claimed.

The Central Government shall constitute, by notification, an authority for administration of the Fund
consisting of a Chairperson and such other members, not exceeding seven and a chief executive
officer, as the Central Government may appoint.

The manner of administration of the Fund, appointment of chairperson, members and chief executive

officer, holding of meetings of the authority shall be in accordance with such rules as may be
prescribed.
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(h) The Central Government may provide to the authority such offices, officers, employees and other
resources in accordance with such rules as may be prescribed.

Self Assessment Questions

(1) Dividend must be paid only out of profits and after providing for depreciation as provided under section 125 of
Companies Act, 2013. Explain.

(2) Explain the law relating to declaration and payment of final dividend.

(3) State the legal provisions relating to disposal of unpaid and unclaimed dividend.

(4) Both interim and final dividend when declared become debt and are payable within 30 days of declaration.

(5) Under Section 2(35) of the Companies Act, 2013, 'dividend' includes any interim dividend. Explain.

IR
IR
IR
IR
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - D : ACCOUNTS AND AUDIT

THIS STUDY NOTE INCLUDES:

D:1.1 Maintenance of Books of Accounts

D:1.2 Statutory Auditor, Special Auditor and Cost Auditor - Appointment, resignation, removal, qualification,
disqualification, rights, duties and liabilities

D:1.3 Companies Auditor Report Order (CARO) Rules, 2016

Chapter IX and Chapter X of the Companies Act, 2013 contain the provisions as to Accounts of Companies (Section
128 to Section 138); and Audit and Auditors (Section 139 to Section 148) respectively.

D:1.1 MAINTENANCE OF BOOKS OF ACCOUNTS (SECTION 128)

According to Section 2(13) of the Companies Act, 2013, “Books of Account” includes records maintained in respect
of:

@ All sums of money received and expended by a company and matters in relation to which receipts and
expenditure take place;

(i) All sales and purchases of goods and services by the company ;

(i) The assets and liabilities of the company; and

The items of costs as may be prescribed under Section 148 in the case of a company which belongs to any class of
companies specified under that section

Section 128 of the Companies Act, 2013 provides for Books of account, etc., to be kept by the company. This
provision came into force from 1st April, 2014. This Section provides:

1.1.1 Maintenance of books of accounts [Section 128 (1)]

(a) Every company shall prepare and keep at its registered office books of account and other relevant
books and papers and financial statement for every financial year which give a true and fair view of the
state of the affairs of the company, including that of its branch office or offices, if any.

(b) The company shall be in a position to explain the transactions effected both at the registered office and
its branches.

(c) Such books of Account shall be kept on accrual basis and according to the double entry system of
accounting.

1.1.2  Place of maintenance of books of account [Section 128 (1)]

(a) The books of account and other relevant papers are required to be kept at the registered office of the
company.

(b) The company may also keep all or any of the books of account at any other place in India as the Board
of directors may decide. In such a case, the company shall file with the Registrar of Companies, a
notice in writing giving the full address of that other place within 7 days of the Board’s decision.
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1.1.3

1.1.4

Electronic form of Books of account [Section 128 (1)]

(@) Rule 3 of the Companies (Accounts) Rules, 2014 provides that the company may keep its books of
account or other relevant papers in electronic mode.

()

(c)

The books of account and other relevant books and papers maintained in electronic mode shall:

)

@

®

4

®)

)

remain accessible in India so as to be usable for subsequent reference.

be retained completely in the format in which they were originally generated, sent or received, or in
a format which shall present accurately the information generated, sent or received and the
information contained in the electronic records shall remain complete and unaltered.

The information received from branch offices shall not be altered and shall be kept in a manner
where it shall depict what was originally received from the branches.

The information in the electronic record of the document shall be capable of being displayed in a
legible form.

There shall be a proper system for storage, retrieval, display or printout of the electronic records as
the Audit Committee, if any, or the Board may deem appropriate and such records shall not be
disposed of or rendered unusable, unless permitted by law.

The back-up of the books of account and other books and papers of the company maintained in
electronic mode, including at a place outside India, if any, shall be kept in servers physically located
in India on a periodic basis.

The company shall intimate to the Registrar on an annual basis at the time of fiing of financial
statement:

)

@)

®

4)

the name of the service provider.

the internet protocol address of service provider.

the location of the service provider (wherever applicable).

where the books of account and other books and papers are maintained on cloud, such address
as provided by the service provider .

Proper books of account in relation to a branch of the company [Section 128(2)]

Where company has a branch office in India or outside India, proper books of account relating to the
transactions effected at the branch office may be kept at that branch office.

CORPORATE LAWS & COMPLIANCE 71



THE COMPANIES ACT, 2013

72

Provided, proper summarised returns periodically must be sent by the branch office to the company at its
registered office or the other place as decided by the Board of directors.

Persons who can inspect [Section 128 (3) and (4)]

(a) The books of account and other books and papers maintained by the company within India shall be
open for inspection at the registered office of the company or at such other place in India by any
director during business hours.

(b) In the case of financial information, if any, maintained outside the country, copies of such financial
information shall be maintained and produced for inspection by any director subject to such conditions
as prescribed under the Rule 4 of the Companies (Accounts) Rules, 2014 which provides that:

(1) The summarised returns of the books of account of the company kept and maintained outside India
shall be sent to the registered office at quarterly intervals, which shall be kept and maintained at the
registered office of the company and kept open to directors for inspection.

(2) Where any other financial information maintained outside the country is required by a director, the
director shall furnish a request to the company setting out the full details of the financial information
sought, the period for which such information is sought.

(3) The company shall produce such financial information to the director within 15 days of the date of
receipt of the written request.

(4) The financial information required under Sub-rules (2) and (3) above shall be sought for by the
director himself and not by or through his power of attorney holder or agent or representative.

(c) The inspection in respect of any subsidiary of the company shall be done only by the person authorised
in this behalf by a resolution of the Board of Directors.

(d) The officers and other employees of the company shall give to the person making such inspection all
assistance in connection with the inspection which the company may reasonably be expected to give.

Period of Maintenance [Section 128 (5)]

(a) The books of account of every company together with the vouchers relevant to any entry in such books
of account shall be kept in good order by the company for a minimum period of 8 financial years
immediately preceding a financial year.

(b) Where the company had been in existence for a period of less than 8 years, it shall maintain the books
of account in respect of all such preceding years in good order.

(c) Where an investigation has been ordered in respect of the company, the Central Government may
direct that the books of account may be kept for such longer period as it may deem fit.
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1.1.7  Persons responsible for Maintenance & Penalty [Section 128 (6)]

(a) The following persons are responsible for the maintenance of proper books of account:

)
@

The managing director, the whole-time director in charge of finance, the Chief Financial Officer, or

any other person of a company charged by the Board.

(b) If any of the persons mentioned above contravenes provisions of this Section, they shall be punishable
with:

)
@
®

Imprisonment for a term which may extend to 1 year, Or
Fine which shall not be less than ¥ 50,000 but which may extend to ¥ 5 lakh, or

Both with imprisonment and fine.

1.1.8 Financial Statement [Section 129]

(a) As per the definition of Financial Statement under Section 2(40), ‘financial statement’ in relation to the
company includes:-

D
2)

3)
4)
5)

A balance sheet as at the end of the financial year

A profit & loss account, or in case of a company carrying on any activity not for profit, an income
and expenditure account for the financial year;

Cash Flow Statement for the financial year;

A statement of changes in equity, if applicable; and

Any explanatory note annexed to or forming part of any document referred above.

Provided that the financial statement, with respect to One Person Company, small company and
dormant company, may not include Cash Flow Statement.

(b) Section 129(1) provides that the financial statements shall:

)
@
®

4)

(c) The

give a true and fair view of the state of affairs of the company or companies,
comply with the accounting standards notified under Section 133 and,

shall be in the form or forms as may be provided for different class or classes of companies in
Schedule Il

However, the items contained in such financial statements shall be in accordance with the
accounting standards.

above provisions relating to form and content of financial statement shall not apply to following

companies:

@
@
©)

Insurance Companies, or
Banking companies, or
Company engaged in the generation or supply of electricity, or
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(4) Any other class of company for which a form of financial statement has been specified in or under
the Act governing such class of company.

(d) If the following disclosures are not made, the financial statements shall not be treated as not disclosing a
true and fair view of the state of affairs of the company:

(1) In case of Insurance Company, matters which are not required to be disclosed by the Insurance
Act, 1938, or the Insurance Regulatory and Development Authority Act, 1999.

(2) In case of Banking Company, matters which are not required to be disclosed by the Banking
Regulation Act, 1949.

(3) In case of Company engaged in the generation or supply of electricity, matters which are not
required to be disclosed by the Electricity Act, 2003.

(4) In case of company governed by any other law, matters which are not required to be disclosed by
that law.

(e) Here, any reference to the financial statement shall include any notes annexed to or forming part of
such financial statement, giving information required to be given and allowed to be given in the form of
such notes under this Act.

Laying of financial statements at Annual General Meeting [Section 129(2)]

At every annual general meeting of a company, the Board of directors of the company shall lay before
such meeting the financial statements for the financial year.

Consolidated Financial Statements [Section 129(3) & (4)]
(a) Where a company has one or more subsidiaries, it shall, in addition to its own financial statements
prepare a consolidated financial statement of the company and of all the subsidiaries in the same form

and manner as that of its own.

(b) The Consolidated financial statements shall also be laid before the annual general meeting of the
company along with the laying of its own financial statement.

(c) The company shall also attach along with its financial statement, a separate statement containing the
salient features of the financial statement of its subsidiary or subsidiaries in Form AOC-1.

(d) For the purposes of consolidated financial statements, subsidiary shall include associate company and
joint venture.
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1.1.11

1.1.12

(e) According to Rule 6 of the Companies (Accounts) Rules, 2014, the consolidation of financial statements

®

of the company shall be made in accordance with the provisions of Schedule Il to the Act and the
applicable accounting standards. However, a company which is not required to prepare consolidated
financial statements under the Accounting Standards, it shall be sufficient if the company complies with
provisions on consolidated financial statements provided in Schedule Ill of the Act. (Proviso to Rule 6)

‘Provided further that nothing in this rule shall apply in respect of preparation of consolidated financial
statements by a company if it meets the following conditions:-

() Itis a wholly owned subsidiary, or is a partially owned subsidiary of another company and all its other
members, including those who are not otherwise entitled to vote, having been intimated in writing
and for which proof of delivery of such intimation is available with the company, do not object to
the company not presenting consolidated financial statements;

(i) it is a company whose securities are not listed or are not in the process of listing on any stock
exchange, whether in India or outside India; and

(i) its ultimate or any intermediate holding company files consolidated financial statements with the
Registrar which are in compliance with applicable Accounting Standards.’

Nothing contained in this rule shall, subject to any other law or regulation, apply for the financial year
commencing from the 1st day of April, 2014 and ending on the 31st March, 2015, in case of a company
which does not have a subsidiary or subsidiaries but has one or more associate companies or joint
ventures or both, for the consolidation of financial statement in respect of associate companies or joint
ventures or both, as the case may be.

Provided also that nothing in this rule shall apply in respect of consolidation of financial statement by a
company having subsidiary or subsidiaries incorporated outside India only for the financial year
commencing on or after 1st April, 2014.

The provisions applicable to the preparation, adoption and audit of the financial statements of a
holding company shall, mutatis mutandis, also apply to the consolidated financial statements [Section
129(4)].

Deviations from Accounting Standards [Section 129 (5)]

If the financial statements of a company do not comply with the accounting standards, the company shall

disclose in its financial statements the following namely:

(a) the deviation from the accounting standards.

(b) the reasons for such deviation and
(c) the financial effects, if any, arising out of such deviation.

Exemptions [Section 129 (4)]

(a) The Central Government may, on its own or on an application by a class or classes of companies, by

notification, exempt any class or classes of companies from complying with any of the requirements of
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this Section or the rules made thereunder, if it is considered necessary to grant such exemption in the
public interest.

(b) Any such exemption may be granted either unconditionally or subject to such conditions as may be
specified in the notification.

This notification shall be applicable in respect of financial statement prepared in respect of the financial
years ending on or after the 31st March, 2016.

Contravention [Section 129 (7)]

If a company contravenes the provisions of this Section, the managing director, the whole-time director in
charge of finance, the Chief Financial Officer or any other person charged by the Board with the duty of
complying with the requirements of this Section and in the absence of any of the officers mentioned above,
all the directors shall be punishable with

(@) Imprisonment for a term which may extend to 1 year, or
(b) Fine which shall not be less than ¥ 50,000 but which may extend to X 5 lakhs, or

(c) Both with imprisonment and fine.

Central Government to prescribe Accounting Standards (Section 133)

Section 133 of the Companies Act, 2013 deals with the power of the Central Government to prescribe the
accounting standards. Accounting Standards means the standards of accounting or any addendum
thereto as recommended by the Institute of Chartered Accountants of India (ICAl) constituted under
Section 3 of the Chartered Accountants Act, 1949, as may be prescribed by the Central Government in
consultation with and after examination of the recommendations made by the National Financial Reporting
Authority constituted under Section 132 of the Companies Act, 2013.

In respect of accounting standards, the role of National Financial Reporting Authority is limited to advise the
Central Government on the accounting standards recommended by ICAI for adoption by companies.

Financial Reporting Authority, the existing Accounting Standards notified under the Companies Act, 1956
shall continue to apply.

Financial Statement, Board's report, etc (Section 134)

Section 134 of the Companies Act, 2013 came into force from 1st April, 2014 which provides for financial
statement, Board’s report, etc. According to this Section:

(a) Authentication of Financial statements [Sections 134 (1), (2) & (7)]

(1) The financial statements, including consolidated financial statement, if any, shall be approved by
the Board of Directors before they are signed on behalf of the Board at least by the following:
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a) The chairperson of the company where he is authorised by the Board, or

b) By two directors out of which one shall be managing director and other the Chief Executive
Officer, if he is a director in the company,

c) The Chief Financial Officer, wherever he is appointed, and

d) The company secretary of the company, wherever he is appointed.

(2) In the case of a One Person Company, the financial statement shall be signed by only one director,
for submission to the auditor for his report thereon.

(3) The auditors’ report shall be attached to every financial statement [Section 134(2)].

(4) Asigned copy of every financial statement, including consolidated financial statement, if any, shall
be issued, circulated or published along with a copy each of

a) Any notes annexed to or forming part of such financial statement.
b) The auditor’ report. and
c) The Board’s report. [Section 134(7)]

(b) Board'’s report [Sections 134 (3) & (4)]

(1) According to Companies (Accounts) Rules, 2014, the Board‘s Report shall be prepared based on
the stand alone financial statements of the company and vide notification G.S.R. 742(E) dated 27t
July, 2016, Board report shall report on the highlights of performance of subsidiaries, associates and
joint venture companies and their contribution to the overall performance of the company during
the period under report.

(2) There shall be attached to statements laid before a company in general meeting, a report by its
Board of Directors, which shall include:

a) The extract of the annual return as provided under Sub-Section (3) of Section 92 in Form MGT-9;
b) number of meetings of the Board;
c) Directors’ Responsibility Statement;

d) Details in respect of frauds reported by auditors under Section 143 (12) other than those which
are reportable to the Central Government. [inserted by the Companies [Amendment) Act, 2015
notified on 29t May, 2015]

e) a statement on declaration given by independent directors under Sub-Section (6) of Section
149.
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f)

9)

h)

m)

n)

0)

P)

Q)

in case of a company covered under Sub-Section (1) of Section 178, company’s policy on
directors’ appointment and remuneration including criteria for determining qualifications,
positive attributes, independence of a director and other matters provided under Sub-Section
(3) of Section 178.

However, it is provided vide naotification no. G.S.R. 463 (E ) dated 5™ June, 2015, this clause shall
not apply to Government Company.

explanations or comments by the Board on every qualification, reservation or adverse remark or
disclaimer made:

1) by the auditor in his report. and
2) by the company secretary in practice in his secretarial audit report.

particulars of loans, guarantees or investments under Section 186.

particulars of contracts or arrangements with related parties referred to in Sub- Section (1) of
Section 188 in Form AOC-2.

the state of the company‘s affairs.

the amounts, if any, which it proposes to carry to any reserves.

the amount, if any, which it recommends should be paid by way of dividend.

material changes and commitments, if any, affecting the financial position of the company
which have occurred between the end of the financial year of the company to which the
financial statements relate and the date of the report.

the conservation of energy, technology absorption, foreign exchange earnings and outgo, in
such manner as prescribed under the Rule 8(3) of the Companies (Accounts) Rules, 2014 which
provides for.

A statement indicating development and implementation of a risk management policy for the
company including identification therein of elements of risk, if any, which in the opinion of the
Board may threaten the existence of the company.

the details about the policy developed and implemented by the company on corporate social
responsibility initiatives taken during the year.

Every listed company and every other public company having a paid up share capital of ¥ 25
crore or more calculated at the end of the preceding financial year shall include (as prescribed
under the Companies (Accounts) Rules, 2014), in the report by its Board of directors, a
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statement indicating the manner in which formal annual evaluation has been made by the
Board of its own performance and that of its committees and individual directors.

r) Such other matters as contain as prescribed under the Companies (Accounts) Rules, 2014.
According to which the report of the Board shall also contain:

&)

2)

3)

4)

5)

6)

7)

8)

the financial summary or highlights.

the change in the nature of business, if any.

the details of directors or key managerial personnel who were appointed or have resigned
during the year.

the names of companies which have become or ceased to be its subsidiaries, joint ventures
or associate companies during the year.

the details relating to deposits like:

a. accepted during the year.

b. remained unpaid or unclaimed as at the end of the year.

c. whether there has been any default in repayment of deposits or payment of interest
thereon during the year and if so, number of such cases and the total amount involved:

1. atthe beginning of the year.
2. maximum during the year.
3. atthe end of the year.

the details of deposits which are not in compliance with the requirements of Chapter V of
the Act.

the details of significant and material orders passed by the regulators or courts or tribunals
impacting the going concern status and company‘s operations in future.

the details in respect of adequacy of internal financial controls with reference to the
Financial Statements.

(c) Board's Report in case of OPC [Section 134 (4)]

In case of a One Person Company, the report of the Board of Directors to be attached to the financial
statement under this Section shall, mean a report containing explanations or comments by the Board on
every qualification, reservation or adverse remark or disclaimer made by the auditor in his report.

(d) Directors’ Responsibility Statement [Section 134 (5)

The Directors’ Responsibility Statement referred to in 134 (3) (c) shall state that:
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(e)

®

(CY

()

(©)

(d)

(e

®

in the preparation of the annual accounts, the applicable accounting standards had been
followed along with proper explanation relating to material departures.

the directors had selected such accounting policies and applied them consistently and made
judgments and estimates that are reasonable and prudent so as to give a true and fair view of the
state of affairs of the company at the end of the financial year and of the profit and loss of the
company for that period.

the directors had taken proper and sufficient care for the maintenance of adequate accounting
records in accordance with the provisions of this Act for safeguarding the assets of the company
and for preventing and detecting fraud and other irregularities.

the directors had prepared the annual accounts on a going concern basis, and

the directors, in the case of a listed company, had laid down internal financial controls to be
followed by the company and that such internal financial controls are adequate and were
operating effectively.

Here, the term “internal financial controls” means the policies and procedures adopted by the
company for ensuring the orderly and efficient conduct of its business, including adherence to
company’s policies, the safeguarding of its assets, the prevention and detection of frauds and
errors, the accuracy and completeness of the accounting records, and the timely preparation of
reliable financial information.

the directors had devised proper systems to ensure compliance with the provisions of all applicable
laws and that such systems were adequate and operating effectively.

Signing of Board’s Report [Section 134(6)]

The Board‘s report and any annexures thereto shall be signed by its chairperson of the company if he is
authorised by the Board and where he is not so authorised, shall be signed by at least two directors, one
of whom shall be a managing director, or by the director where there is one director.

Contravention [Section 134(8)]

@

()

If a company contravenes any provisions of this Section, the company shall be punishable with fine
which shall not be less than ¥ 50,000 but which may extend to ¥ 25 lacs.

Every officer of the company who is in default shall be punishable with:
(1) Imprisonment for a term which may extend to 3 years. or

(2) fine which shall not be less than ¥ 50,000 but which may extend to ¥ 5 lacs, or
(3) Both with imprisonment and fine

CORPORATE LAWS & COMPLIANCE



1.1.16 Corporate Social Responsibility (Section 135)

Corporate Social Responsibility (‘'CSR') was introduced in the Companies Act, 2013. It requires that every
company having net worth of rupees five hundred crore or more, or turnover of rupees one thousand crore
or more or a net profit of rupees five crore or more during any financial year shall constitute a Corporate
Social Responsibility Committee of the Board consisting of three or more directors, out of which at least one
director shall be an independent director. The Board's report shall disclose the composition of the Corporate
Social Responsibility Committee.

The Corporate Social Responsibility Committee shall formulate and recommend to the Board a Corporate
Social Responsibility Policy which shall indicate the activities to be undertaken by the company as specified
in Schedule VIl of the Companies Act, 2013, it shall recommend the amount of expenditure to be incurred
on the activities referred to above and monitor the Corporate Social Responsibility Policy of the company
from time-to-time.

The Board of every company shall after taking into account the recommendations made by the Corporate
Social Responsibility Committee, approve of the Corporate Social Responsibility Policy for the company and
disclose contents of such Policy in its report and also place it on the company's website, if any, in such
manner as may be prescribed and ensure that the activities as are included in Corporate Social
Responsibility Policy of the company are undertaken by the company.

The Board of every company shall ensure that the company spends, in every financial year, at least two per
cent of the average net profits of the company made during the three immediately preceding financial
years, in pursuance of its Corporate Social Responsibility Policy:

(a) Provided that the company shall give preference to the local area and areas around it where it
operates, for spending the amount earmarked for Corporate Social Responsibility.

(b) Provided further that if the company fails to spend such amount, the Board shall, in its report made
specify the reasons for not spending the amount.

Average net profit shall be calculated in accordance with the provisions of Section 198 of the
Companies Act, 2013.

In this context, the ICAI has issued a guidance note on accounting for expenditure on corporate social
responsibility (CSR) activities. It provides guidance on the recognition, measurement, presentation and
disclosure of expenditure on activities relating to CSR activities.

1.1.17 Right of member to copies of Audited Financial Statement (Section 136)

According Section 136 of the Companies Act, 2013:

(a) A copy of the financial statements, which are to be laid before a company in its general meeting, shall
be sent to the following:
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()

(c)

(d)

)

@

®

every member of the company,

to every trustee for the debenture holder of any debentures issued by the company, and

to all persons other than such member or trustee, being the person so entitled.

Consolidated financial statements, if any, auditors’ report and every other document required by law to
be annexed or attached to the financial statements shall be annexed with financial statements.

These financial statements shall be sent in not less than 21 days before the date of the meeting.

In the case of a listed company:

)

@

®

The above provisions shall be deemed to be complied with, if the copies of the documents are
made available for inspection at its registered office during working hours for a period of 21 days
before the date of the meeting.

Along with it a statement containing the salient features of such documents in the Form AOC-3 or
copies of the documents, as the company may deem fit, is sent to every member of the company
and to every trustee for the holders of any debentures issued by the company.

The statement is to be sent not less than 21 days before the date of the meeting unless the
shareholders ask for full financial statements.

Vide Circular No. 11/2015 dated 21st July, 2015, it is clarified that a company holding a general
meeting after giving a shorter notice as provided under Section 101 of the Act may also circulate
financial statements (to be laid/considered in the same general meeting) at such shorter notice.

Vide Notification No. G.S.R. 466(E ) dated 5% June, 2015, in respect of Section 8 companies, for the
word “twenty one days” , the words “fourteen days” shall be substituted.

(e) A company shall also allow every member or trustee of the debenture holder to inspect the audited
Financial Statement at its registered office during business hours.

®

In case of all listed companies and such public companies which have a net worth of more than one

crore rupees and turnover of more than ten crore rupees, the financial statements may be sent:

)

@

®

by electronic mode to such members whose shareholding is in dematerialized format and whose
email Ids are registered with Depository for communication purposes.

where Shareholding is held otherwise than by dematerialized format, to such members who have
positively consented in writing for receiving by electronic mode, and

by dispatch of physical copies through any recognised mode of delivery as specified under Section
20 of the Act, in all other cases.
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(g) A listed company shall also place its financial statements including consolidated financial statements, if
any, and all other documents required to be attached thereto, on its website, which is maintained by or
on behalf of the company.

(h) Every company having a subsidiary or subsidiaries shall:

(1) place separate audited accounts in respect of each of its subsidiary on its website, if any.

(2) provide a copy of separate audited financial statements in respect of each of its subsidiary, to any
shareholder of the company who asks for it.

1.1.18 Contravention

(a) If any default is made in complying with the provisions of this Section, the company shall be liable to a
penalty of ¥ 25,000.

(b) Every officer of the company who is in default shall be liable to a penalty of ¥ 5,000.

1.1.19 Copy of financial statements to be filed with Registrar (Section 137 of the Companies Act, 2013)

Section 137 of the Companies Act, 2013 provides for copy of financial statements to be filed with Registrar.
According to this Section:

(a) Filing of financial statements [Section 137 (1)]

A copy of the financial statements, including consolidated financial statement, if any, along with all the
documents which are required to be or attached to such financial statements under this Act, duly
adopted at the annual general meeting of the company, shall be filed with the Registrar within 30 days
of the date of annual general meeting in such manner, with such fees or additional fees as may be
prescribed within the time specified under Section 403.

(b) If Financial Statements are not adopted [First proviso to Section 137 (1)]

(a) Where the financial statements are not adopted at annual general meeting or adjourned annual
general meeting, such unadopted financial statements along with the required documents shall be
filed with the Registrar within 30 days of the date of annual general meeting.

(b) The Registrar shall take them in his records as provisional till the financial statements are filed with
him after their adoption in the adjourned annual general meeting for that purpose.

(c) If the financial statements are adopted in the adjourned annual general meeting, then they shall be
filed with the Registrar within 30 days of the date of such adjourned annual general meeting with
such fees or such additional fees as may be prescribed within the time specified under Section 403
(i.e. within 270 days from the date by which it should have been filed with additional fees).

(c) Filing by One Person Company [Third proviso to Section 137 (1)]
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(d)

(e)

®

A One Person Company shall file a copy of the financial statements duly adopted by its member, along
with all the documents which are required to be attached to such financial statements, within 180 days
from the closure of the financial year.

Company having subsidiaries outside India [Fourth proviso to Section 137 (1)]

A company shall, along with its financial statements to be filed with the Registrar, attach the accounts
of its subsidiary or subsidiaries which have been incorporated outside India and which have not
established their place of business in India.

It has also been clarified vide General Circular No. 11/2015 dated 21st July 2015 that in case of foreign
company which is not required to get its accounts audited as per the legal requirements prevalent in
the country of its incorporation and which does not get such accounts audited, the holding or parent
Indian may place or file such unaudited accounts to comply with requirements of Section 136 (1) and
137 (1) as applicable. Further, the format of accounts of foreign subsidiaries should be, as far as possible,
in accordance with requirements under the Companies Act, 2013. In case this is not possible, a
statement indicating the reasons for deviation may be placed/ filed along with such accounts.

Annual General meeting not held [Section 137 (2)]

Where the annual general meeting of a company for any year has not been held, the financial
statements along with the documents required to be attached, duly signed along with the statement of
facts and reasons for not holding the annual general meeting shall be filed with the Registrar within thirty
days of the last date before which the annual general meeting should have been held and in such
manner, with such fees or additional fees as may be prescribed within the time specified, under Section
403.

Penalty [Section 137 (3)]
If any of the provisions of this Section are contravened:

(@) The company shall be punishable with fine of ¥ 1,000 for every day during which the failure
continues but which shall not be more than ¥ 10 Lacs, and

(b) The managing director and the Chief Financial Officer of the company, if any, and, in the absence
of the managing director and the Chief Financial Officer, any other director who is charged by the
Board with the responsibility of complying with the provisions of this Section, and, in the absence of
any such director, all the directors of the company, shall be punishable with:

(1) Imprisonment for a term which may extend to 6 months, or
(2) Fine which shall not be less than %1 lac but which may extend to %5 Lacs, or
(3) Both with imprisonment and fine.

Internal Audit (Section 138)

There was no provision under the Companies Act, 1956 for Internal Audit. Section 138 of the Companies Act,
2013 came into force from 1st April, 2014 which provides for it. According to Section 138 of the Companies

Act, 2013 and the Companies (Accounts) Rules, 2014:

CORPORATE LAWS & COMPLIANCE



(a) Companies required to appoint Internal Auditor
(1) The following class of companies shall be required to appoint an internal auditor which may be
either an individual or a partnership firm or a body corporate [As amended vide notification no.
G.S.R. 742(E ) dated 27t July, 2016], namely:
a) every listed company.
b) every unlisted public company having:
1) paid up share capital of ¥ 50 crore or more during the preceding financial year, or

2) turnover of ¥ 200 crore or more during the preceding financial year, or

3) outstanding loans or borrowings from banks or public financial institutions exceeding ¥ 100
crores or more at any point of time during the preceding financial year, or

4) outstanding deposits of ¥ 25 crore or more at any point of time during the preceding
financial year, and

C) every private company having:

1) turnover of ¥ 200 crore or more during the preceding financial year, or

2) outstanding loans or borrowings from banks or public financial institutions exceeding ¥ 100
crore or more at any point of time during the preceding financial year.

(2) The Audit Committee of the company or the Board shall, in consultation with the Internal Auditor,
formulate the scope, functioning, periodicity and methodology for conducting the internal audit.

(b) Transitional period

An existing company covered under any of the above criteria shall comply with the requirements of
Section 138 and this rule within 6 months of commencement of such Section.

(c) Who is Internal Auditor
(a) Internal Auditor shall either be a chartered accountant or a cost accountant, or such other
professional as may be decided by the Board to conduct internal audit of the functions and
activities of the company. Here, the term Chartered Accountant shall mean a Chartered

Accountant whether engaged in practice or not.

(b) The internal auditor may or may not be an employee of the company.
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QUALIFICATION, DISQUALIFICATION, RIGHTS, DUTIES AND LIABILITIES

Appointment of auditors [Section 139]

Section 139 of the Companies Act, 2013 provides for appointment of auditors. This provision came into force
from 1st April, 2014. This Section provides:

Appointment of auditor [Section 139 (1)]

(a) Every company shall, at the first annual general meeting, appoint an individual or a firm as an auditor of
the company.

(b) The auditor shall hold office from the conclusion of 1st annual general meeting (AGM) till the conclusion
of its 6th AGM and thereafter till the conclusion of every sixth meeting and the manner and procedure
of selection of auditors by the members of the company at AGM has been prescribed under the
Companies (Audit and Auditors) Rules, 2014. According to the Rules:

(c)

(d)

Manner and Procedure of selection and appointment of auditors [Rule 3 of Companies (Audit and
Auditors) Rules, 2014]:

)

@

®
4)

®)

(6)

In case of a company that is required to constitute an Audit Committee under Section 177, the
committee and in case where such a committee is not required to be constituted, the Board shall
take into consideration the qualifications and experience of the individual or the firm proposed to
be considered for appointment as auditor and whether such qualifications and experience are
commensurate with the size and requirements of the company.

Audit Committee or the board, as the case may be, shall have regard to any order or pending
proceeding relating to professional matters of conduct against the proposed auditor before the
Institute of Chartered Accountants of India or any competent authority or any Court.

It may call for such other information from the proposed auditor as it may deem fit.

If the Board agrees with the recommendation of the Audit Committee, it shall further recommend
the appointment of an individual or a firm as auditor to the members in the AGM.

If the Board disagrees with the recommendation of the Audit Committee, it shall refer back the
recommendation to the committee for reconsideration citing reasons for such disagreement.

If the Audit Committee, after considering the reasons given by the Board, decides not to reconsider
its original recommendation, the Board shall record reasons for its disagreement with the committee
and send its own recommendation for consideration of the members in the annual general
meeting; and if the Board agrees with the recommendations of the Audit Committee, it shall place
the matter for consideration by members in the AGM.

The company shall place the matter relating to such appointment for ratification by members at every
AGM. According to the Companies (Audit and Auditors) Rules, 2014, the appointment shall be subject
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to ratification in every annual general meeting till the 6th meeting by way of passing of an ordinary
resolution.

If the appointment is not ratified by the members of the company, the Board of Directors shall appoint
another individual or firm as its auditor or auditors after following the procedure laid down in this behalf
under the Act.

(e) Before the appointment is made, the written consent of the auditor to such appointment, and a
certificate from him or it that the appointment, if made, shall be in accordance with the conditions as
may be prescribed, shall be obtained from the auditor.

(f) Certificate by Auditor: The Companies (Audit and Auditors) Rules, 2014 provides the content of the
Certificate. According to this, the auditor appointed shall submit a certificate that:

(1) the individual or the firm, as the case may be, is eligible for appointment and is not disqualified for
appointment under the Act, the Chartered Accountants Act, 1949 and the rules or regulations
made there under.

(2) the proposed appointment is as per the term provided under the Act.
(3) the proposed appointment is within the limits laid down by or under the authority of the Act.

(4) the list of proceedings against the auditor or audit firm or any partner of the audit firm pending with
respect to professional matters of conduct, as disclosed in the certificate, is true and correct.

(g) The certificate shall also indicate whether the auditor satisfies the criteria provided in Section 141
[Section 141 provides provisions on eligibility, qualification and disqualification of Auditor which will be
discussed later].

(h) Further, the company shall inform the auditor concerned of his or its appointment, and also file a notice
(in the Form ADT-1) of such appointment with the Registrar within 15 days of the meeting in which the
auditor is appointed.

Note : It may kindly be noted that appointment includes reappointment also.

1.2.1.2 Term of Auditor [Section 139 (2)]

(a) Section 139 (2) provides that listed companies and other prescribed class or classes of companies
(except one person companies and small companies) shall not appoint or re-appoint:

(1) anindividual as auditor for more than one term of five consecutive years, and
(2) an audit firm as auditor for more than two terms of five consecutive years.

(b) Rule 5 of the Companies (Audit and Auditors) Rules, 2014 has prescribed the following classes of
companies for the purposes of Section 139 (2):

(1) all unlisted public companies having paid up share capital of ¥ 10 crore or more.
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(c)

(d)

(e)

®

(2) all private limited companies having paid up share capital of ¥ 20 crore or more.

(3) all companies having paid up share capital of below threshold limit mentioned in (1) and (2) above,
but having public borrowings from financial institutions, banks or public deposits of ¥ 50 crores or
more.

Cooling off Period:

(1) An individual auditor who has completed his term (i.e., one term of five consecutive years) shall not
be eligible for re-appointment as auditor in the same company for five years from the completion of
his term.

(2) An audit firm which has completed its term (i.e., two terms of five consecutive years) shall not be
eligible for re- appointment as auditor in the same company for five years from the completion of
such term.

Further, as on the date of appointment no audit firm having a common partner or partners to the other
audit firm, whose tenure has expired in a company immediately preceding the financial year, shall be
appointed as auditor of the same company for a period of five years.

Every company, existing on or before the commencement of this Act which is required to comply with
provisions of Section 139 (2), shall comply with the requirements of this Sub-Section within three years
from the date of commencement of this provision.

It is also provided that nothing contained in this Sub-Section shall prejudice the right of the company to
remove an auditor or the right of the auditor to resign from such office of the company.

Rotation of auditor [Section 139 (3) and (4)]

(CY

(b)

(c)

Members of a company may resolve to provide that:

(1) in the audit firm appointed by it, the auditing partner and his team shall be rotated at such intervals
as may be resolved by members, or

(2) audit shall be conducted by more than one auditor.

The Central Government may, by rules, prescribe the manner in which the companies shall rotate their
auditors.

Manner of rotation of auditors by the companies on expiry of their term as provided under the
Companies (Audit and Auditors) Rules, 2014:

(1) The Audit Committee shall recommend to the Board, the name of an individual auditor or of an
audit firm who may replace the incumbent auditor on expiry of the term of such incumbent.
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(2) Where a company is required to constitute an Audit Committee, the Board shall consider the
recommendation of such committee, and in other cases, the Board shall itself consider the matter
of rotation of auditors and make its recommendation for appointment of the next auditor by the
members in annual general meeting.

(3) For the purpose of the rotation of auditors:

a) in case of an auditor (whether an individual or audit firm), the period for which the individual or
the firm has held office as auditor prior to the commencement of the Act shall be taken into
account for calculating the period of five consecutive years or ten consecutive years, as the
case may be.

b) the incoming auditor or audit firm shall not be eligible if such auditor or audit firm is associated
with the outgoing auditor or audit firm under the same network of audit firms.

The term: same network includes the firms operating or functioning, hitherto or in future, under
the same brand name, trade name or common control.

c) For the purpose of rotation of auditors:

1) a break in the term for a continuous period of five years shall be considered as fulfiling the
requirement of rotation.

2) if a partner, who is in charge of an audit firm and also certifies the financial statements of
the company, retires from the said firm and joins another firm of chartered accountants,
such other firm shall also be ineligible to be appointed for a period of five years.

1.2.1.4 First auditors [Section 139 (6)]

(a) Notwithstanding anything contained in Sub-Section (1), the first auditor of a company, other than a
Government Company, shall be appointed by the Board of directors within 30 days of the date of
registration of the company and the auditor so appointed shall hold office until the conclusion of the first
annual general meeting.

(b) If the Board fails to exercise its powers i.e. appointment of first auditor, it shall inform the members of the
company and the company in general meeting may appoint the first auditor within 90 days at an extra
ordinary general meeting and such auditor shall hold office till the conclusion of the first annual general
meeting.

1.2.1.5 Filling up casual vacancy [Section 139 (8)]

(a) The Board may fill any casual vacancy in the office of an auditor within 30 days but where such
vacancy is caused by the resignation of an auditor, such appointment shall also be approved by the
company at a general meeting convened within three months of the recommendation of the Board.

(b) Any auditor appointed in a casual vacancy shall hold office until the conclusion of the next annual
general meeting.
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1.2.1.6 Appointment of auditors in case of Government Company or any other company having controlled by State
Government or Central Government [Sections 139 (5), 139 (7) and 139 (8)]

(@) As per Section 139 (5), the Comptroller and Auditor-General of India shall, in respect of a financial year,
appoint an auditor duly qualified to be appointed as an auditor of companies under this Act in the case

of:

(1) a Government company, or

(2) any other company owned or controlled, directly or indirectly, by the Central Government, or by

any State Government or Governments, or partly by the Central Government and partly by one or
more State Governments.

(b) The auditor shall be appointed within a period of 180 days from the commencement of the financial

year. The auditor appointed shall hold office till the conclusion of the annual general meeting.

(1) First auditor [Section 139 (7)]

a)

b)

c)

In the case of a Government company or any other company owned or controlled, directly or
indirectly, by the Central Government, or by any State Government, or Governments, or partly
by the Central Government and partly by one or more State Governments, the first auditor shall
be appointed by the Comptroller and Auditor General of India within 60 days from the date of
registration of the company.

In case the Comptroller and Auditor General of India does not appoint first auditor within the
said period, the Board of Directors of the company shall appoint such auditor within the next 30
days.

Further, in the case of failure of the Board to appoint such auditor within the next 30 days, it shall
inform the members of the company who shall appoint such auditor within the 60 days at an
extraordinary general meeting, who shall hold office till the conclusion of the first annual general
meeting.

(2) Casual vacancy [Section 139 (8)]

a.

In the case of a company whose accounts are subject to audit by an auditor appointed by the
Comptroller and Auditor General of India, casual vacancy of an auditor be filed by the
Comptroller and Auditor General of India within 30 days.

In case the Comptroller and Auditor-General of India do not fill the vacancy within the said
period, the Board of Directors shall fill the vacancy within next 30 days.

(3) Clarification with regard to applicability of Sections 139 (5) and 139 (7) by MCA

Deemed government Company (as per Section 619B of the Companies Act, 1956):

90
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The following companies shall be deemed to be a Government company, if not less than 51%

(impliedly, may be more) of the paid up share capital is held by one or more of the following or any

combination thereof:

D
2)
3)

4)

5)

6)

7)

the Central Government and one or more Government companies.
any State Government or Governments and one or more Government companies.

the Central Government, one or more State Governments and one or more Government
companies.

the Central Government and one or more corporations owned or controlled by the Central
Government.

the Central Government, one or more State Governments and one or more corporations
owned and controlled by the Central Government.

one or more corporations owned or controlled by the Central Government or the State
Government.

more than one Government company.

1.2.1.7 Re-appointment of retiring auditor [Sections 139 (9), (10) and (11)]

(a) At any annual general meeting, a retiring auditor may be re-appointed at an AGM, if:

(1) heis not disqualified for re-appointment;

(2) he has not given the company a notice in writing of his unwillingness to be reappointed, and

(3) a special resolution has not been passed at that meeting appointing some other auditor or
providing expressly that he shall not be re-appointed.

(b) Where at any annual general meeting, no auditor is appointed or re-appointed, the existing auditor

shall continue to be the auditor of the company.

1.2.1.8 Audit committee’s recommendation [Section 139 (11)]

Where a company is required to constitute an Audit Committee under Section 177, all appointments,

including the filing of a casual vacancy of an auditor under this Section shall be made after taking into

account the recommendations of such committee.

1.2.1.9 Removal, resignation of auditor and giving of special notice (Section 140)

Section 140 of the Companies Act, 2013 came into force partially from 1st April, 2014 which provides for

removal, resignation of auditor and giving of special notice. According to this Section:

(a) The auditor appointed under Section 139 may be removed from his office before the expiry of his term

only by a special resolution of the company and after obtaining the previous approval of the Central
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()

(c)

(d)

Government by making an application in E-Form ADT-2 and shall be accompanied with the prescribed
fees.

The application shall be made to the Central Government within 30 days of the resolution passed by the
Board.

The Company shall hold the general meeting within 60 days of receipt of approval of the Central
Government for passing the special resolution. [Every special resolution is required to be filed in E-Form
MGT-14 as per Section 117(3)(a )].

Giving opportunity of being heard (Audi Alteram Partem) i.e., before taking any action for removal of
auditor before the expiry of his term, the auditor concerned shall be given a reasonable opportunity of
being heard.

1.2.1.10 Resignation by Auditor [Sections 140 (2) & (3)]

@

()

(©)

(d)

If the Auditor has resigned from the company, he shall file within a period of 30 days from the date of
resignation, a statement in the form ADT-3 with the company and the Registrar.

In case of government companies or company controlled by Central Government or State
Government, the auditor shall also file such statement with the Comptroller and Auditor General of India
also along with company and the Registrar.

The auditor shall indicate the reasons and other facts as may be relevant with regard to his resignation,
in the statement

If the auditor does not comply with aforesaid provision, he or it shall be punishable with fine which shall
not be less than ¥ 50,000 but which may extend to ¥ 5 Lacs.

1.2.1.11 Special Notice for removing Auditor before the expiry of his term [Section 140 (4)]

92

CY

()

(©)

If the retiring auditor has not completed a consecutive tenure of 5 years or, as the case may be, 10
years, as provided under Sub-Section (2) of Section 139, special notice shall be required for a resolution
at an annual general meeting appointing as auditor a person other than a retiring auditor, or providing
expressly that a retiring auditor shall not be re-appointed.

On receipt of notice of such a resolution, the company shall forthwith send a copy thereof to the retiring
auditor.

Where notice is given of such a resolution and the retiing auditor makes with respect thereto
representation in writing to the company (not exceeding a reasonable length) and requests its
notification to members of the company, the company shall, unless the representation is received by it
too late for it to do so:
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1.2.21

1222

(1) in any notice of the resolution given to members of the company, state the fact of the
representation having been made, and

(2) send a copy of the representation to every member of the company to whom notice of the
meeting is sent, whether before or after the receipt of the representation by the company.

(d) If a copy of the representation is not sent as aforesaid because it was received too late or because of
the company‘s default, the auditor may (without prejudice to his right to be heard orally) require that

the representation shall be read out at the meeting.

(e) However, if a copy of representation is not sent as aforesaid, a copy thereof shall be filed with the
Registrar.

Eligibility, qualifications and disqualifications of auditors (Section 141)
Qualifications of an auditor [Section 141 (1) & (2)]

(@) A person shall be eligible to be appointed as auditor of a company only if he is a Chartered
Accountant within the meaning of the Chartered Accountants Act, 1949.

(b) A firm whereof majority of partners practicing in India are qualified for appointment as aforesaid may be
appointed by its frm name to be auditor of a company.

(c) Where a firm including a Limited Liability Partnership is appointed as an auditor of a company, only the
partners who are chartered accountants shall be authorised to act and sign on behalf of the firm.

Disqualifications of auditors [Section 141 (3)]
The following persons shall not be qualified for appointment as auditor of a company:

(@) A body corporate other than a limited liability partnership registered under the Limited Liability
Partnership Act, 2008.

(b) an officer or employee of the company.
(c) a person who is a partner, or who is in the employment, of an officer or employee of the company.
(d) a person who, or his relative or partner

(1) is holding any security of or interest in the company or its subsidiary, or of its holding or associate
company or a subsidiary of such holding company:

Provided that the relative may hold security or interest in the company of face value not exceeding
1,00,000 rupees as prescribed under the Company (Audit and Auditors) Rules, 2014.
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(e)

®

()]

(h)

The Company (Audit and Auditors) Rules, 2014 provides that a relative of an auditor may hold
securities in the company of face value not exceeding T 1 Lac. Further, the above condition shall,
wherever relevant, be also applicable in the case of a company not having share capital or other
securities. If the relative acquires any security or interest above the prescribed threshold i.e.,¥ 1 Lac,
the corrective action to maintain the limits as specified above shall be taken by the auditor within
sixty days of such acquisition or interest.

(2) is indebted to the company, or its subsidiary, or its holding or associate company or a subsidiary of
such holding company, in excess of ¥ 5 Lacs, or

(3) has given a guarantee or provided any security in connection with the indebtedness of any third
person to the company, or its subsidiary, or its holding or associate company or a subsidiary of such
holding company, in excess of ¥ 1 Lac.

a person or a firm who, whether directly or indirectly, has business relationship with the company, or its
subsidiary, or its holding or associate company or subsidiary of such holding company or associate
company. According to the Companies (Audit and Auditors) Rules, 2014, the term business relationship
shall be construed as any transaction entered into for a commercial purpose, except:

(1) commercial transactions which are in the nature of professional services permitted to be rendered
by an auditor or audit firm under the Act and the Chartered Accountants Act, 1949 and the rules or
the regulations made under those Acts.

(2) commercial transactions which are in the ordinary course of business of the company at arm*s
length price - like sale of products or services to the auditor, as customer, in the ordinary course of
business, by companies engaged in the business of telecommunications, airlines, hospitals, hotels
and such other similar businesses.

a person whose relative is a director or is in the employment of the company as a director or key
managerial personnel.

a person who is in full time employment elsewhere or a person or a partner of a firm holding
appointment as its auditor, if such persons or partner is at the date of such appointment or
reappointment holding appointment as auditor of more than 20 companies other than one person
companies, dormant companies and private companies having paid-up share capital less than one
hundred crore rupees. [MCA vide Notification No. 464(E) dated 05/06/2015]. It may be clarified that now
the Limit of 20 Companies includes only: a) Public Companies and b) Private Companies having paid
up capital of ¥ 100 crore or more.

a person who has been convicted by a court of an offence involving fraud and a period of 10 years has
not elapsed from the date of such conviction.
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() any person whose subsidiary or associate company or any other form of entity, is engaged as on the
date of appointment in consulting and specialized services as provided in Section 144 (This Section deals
with certain services not to be tendered by auditor).

1.2.2.3 Vacation of office by an auditor [Section 141 (4)]

If a person appointed as an auditor of a company incurs any of the disqualification specified in Section 141
(3), he shall be deemed to have vacated his office. Such vacation shall be deemed to be a casual
vacancy in the office of the auditor.

1.2.3 Remuneration of auditors (Section 142)

(a) The remuneration of the auditors of a company shall be fixed by the company in general meeting or in
such manner as the company in general meeting may determine.

(b) Inthe case of first auditor, remuneration may be fixed by the Board.

(c) The remuneration mentioned aforesaid shall, in addition to the fee payable to an auditor, include the
expenses, if any, incurred by the auditor in connection with the audit of the company and any facility
extended to him. But the remuneration does not include any remuneration paid to him for any other
service rendered by him at the request of the company.

1.2.4 Powers and duties of auditors and auditing standards (Section 143)

1.2.4.1 Powers of Auditors [Section 143 (1)]

(@) Access to books of account and vouchers: Every auditor of a company shall have a right of access at
all times to the books of account and vouchers of the company, whether kept at the registered office
of the company or at any other place.

(b) Entitled to have necessary information and explanation: He shall be entitled to require from the officers
of the company such information and explanations as the auditor may consider necessary for the
performance of his duties as auditor.

(c) Matters of inquiry: The auditor may also inquire into the following matters, namely:

(1) Whether loans and advances made by the company on the basis of security have been properly
secured and whether the terms on which they have been made are prejudicial to the interests of
the company or its members.

(2) Whether transactions of the company which are represented merely by book entries are
prejudicial to the interests of the company.

(3) Where the company not being an investment company or a banking company, whether so much
of the assets of the company as consist of shares, debentures and other securities have been sold
at a price less than that at which they were purchased by the company.
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(4) Whetherloans and advances made by the company have been shown as deposits.

(5) Whether personal expenses have been charged to revenue account.

(6) Where itis stated in the books and documents of the company that any shares have been allotted
for cash, whether cash has actually been received in respect of such allotment, and if no cash has
actually been so received, whether the position as stated in the account books and the balance
sheet is correct, regular and not misleading.

(d) Access to record of all its subsidiaries: The auditor of a company which is a holding company shall also
have the right of access to the records of all its subsidiaries in so far as it relates to the consolidation of its
financial statements with that of its subsidiaries.

1.2.4.2 Duties of auditors [Sections 143 (2), (3) and (4)]

(a) The auditor shall make a report to the members of the company on the following:
(1) On the accounts examined by him, and

(2) On every financial statements which are required by or under this Act to be laid before the
company in general meeting. And

(b) The auditor while making the report shall take into account the provisions of the Act, the accounting
and auditing standards and matters which are required to be included in the audit report under the
provisions of this Act or any rules made thereunder or under any order made under Section 143 (11).

(c) The auditor shall express his opinion of the accounts and financial statements examined by him. He shall
express the opinion which according to him and to the best of his information and knowledge, the said
accounts, financial statements give a true and fair view of the state of the company‘s affairs as at the
end of its financial year and profit or loss and cash flow for the year and such other matters as may be
prescribed.

(d) The auditors’ report shall also state:

(1) whether he has sought and obtained all the information and explanations which to the best of his
knowledge and belief were necessary for the purpose of his audit and if not, the details thereof and
the effect of such information on the financial statements.

(2) whether, in his opinion, proper books of account as required by law have been kept by the
company so far as appears from his examination of those books and proper returns adequate for
the purposes of his audit have been received from branches not visited by him.

(3) whether the report on the accounts of any branch office of the company audited under Sub-
Section (8) by a person other than the company‘s auditor has been sent to him under the proviso to
that Sub-Section and the manner in which he has dealt with it in preparing his report.
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(4) whether the company‘s balance sheet and profit and loss account dealt with in the report are in
agreement with the books of account and returns.

(5) whether, in his opinion, the financial statements comply with the accounting standards.

(6) the observations or comments of the auditors on financial transactions or matters which have any
adverse effect on the functioning of the company.

(7) whether any director is disqualified from being appointed as a director under Sub-Section (2) of
Section 164.

(8) any qualification, reservation or adverse remark relating to the maintenance of accounts and other
matters connected therewith.

(9) whether the company has adequate internal financial controls system in place and the operating
effectiveness of such controls.

(10) Such other matters as prescribed under Rule 11 of the Companies (Audit and Auditors) Rules, 2014
which provides that the auditor‘s report shall also include their views and comments on the following

matters, namely:

(1) whether the company has disclosed the impact, if any, of pending litigations on its financial
position in its financial statement.

(2) whether the company has made provision, as required under any law or accounting standards,
for material foreseeable losses, if any, on long term contracts including derivative contracts.

(3) whether there has been any delay in transferring amounts, required to be transferred, to the
Investor Education and Protection Fund by the company.

(e) Where any of the matters is answered in the negative or with a qualification, the auditor‘s report shall
state the reason for the answer.

(f) Compliance with auditing standards:
(1) Every auditor shall comply with the auditing standards [Section 143(9)].
(2) The Central Government may prescribe the standards of auditing or any addendum thereto, as
recommended by the Institute of Chartered Accountants of India, constituted under Section 3 of

the Chartered Accountants Act, 1949, in consultation with and after examination of the
recommendations made by the National Financial Reporting Authority.
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(3) It is further provided that until any auditing standards are notified, any standard or standards of
auditing specified by the Institute of Chartered Accountants of India shall be deemed to be the
auditing standards.

(g) Additional matters to be reported in case of specified companies: In respect of such class or description
of companies, as may be specified in the general or special order by the Central Government may, in
consultation with the National Financial Reporting direct, the auditor’s report shall also include a

statement on such matters as may be specified therein.

(h) Reporting of frauds by auditors [Section 143 (12)]

(1) Notwithstanding anything contained in this Section, if an auditor of a company in the course of
performance of his duties as auditor, has reason to believe that a offence of fraud involving such

amount or amounts as may be prescribed, is being or has been committed in the company by its
officers or employees, the auditor shall report the matter to the Central Government immediately

but not later than 60 days of his knowledge and after following the procedure as prescribed in Rule
13 of the Companies (Audit and Auditors) Rules, 2014:

a)

b)

c)

d)

e)

f)

Auditor shall forward his report to the Board or the Audit Committee, as the case may be,
immediately after he comes to knowledge of the fraud, seeking their reply or observations
within 45 days;

on receipt of such reply or observations the auditor shall forward his report and the reply or
observations of the Board or the Audit Committee along with his comments (on such reply or
observations of the Board or the Audit Committee) to the Central Government within 15 days of
receipt of such reply or observations;

In case the auditor fails to get any reply or observations from the Board or the Audit Committee
within the stipulated period of 45 days, he shall forward his report to the Central Government
along with a note containing the details of his report that was earlier forwarded to the Board or
the Audit Committee for which he failed to receive any reply or observations within the
stipulated time.

The report shall be sent to the Secretary, Ministry of Corporate Affairs in a sealed cover by
Registered Post with Acknowledgement Due or by Speed post followed by an e-mail in
confirmation of the same.

The report shall be on the letter head of the auditor containing postal address, e-mail address
and contact number and be signed by the auditor with his seal and shall indicate his

Membership Number.

The report shall be in the form of a statement as specified in Form ADT-4.
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(2) No duty to which an auditor of a company may be subject to shall be regarded as having been
contravened by reason of his reporting the matter referred above if it is done in good faith [Section
143(13)].

(3) The provision of this section shall mutatis mutandis apply to the cost accountant in practice
conducting cost audit under section 148 and also to the company secretary in practice conducting
secretarial audit under section 204 [Section 143(14)].

(4) Penalty for non compliance of Section 143 (12): If any auditor, the cost accountant or the company
secretary in practice do not comply with the provisions of Section 143 (12) (reporting about the
offence to the Central Government), he shall be punishable with fine which shall not be less than¥ 1
Lacs but which may extend to X 25 Lacs [Section 143(15)].

1.2.5 Audit of Government Companies [Sections 143 (5), (8) & (7)]

@

()

(©)

(d)

In the case of a Government company or any other company owned or controlled, directly or
indirectly, by the Central Government, or by any State Government or Governments, or partly by the
Central Government and partly by one or more State Governments, the Comptroller and Auditor
General of India shall appoint the auditor under Section 139 (5) or 139 (7) and direct such auditor the
manner in which the accounts of the Government company are required to be audited and thereupon
the auditor so appointed shall submit a copy of the audit report to the Comptroller and Auditor General
of India.

The audit report among other things, include the following:

(1) the directions, if any, issued by the Comptroller and Auditor General of India,
(2) the action taken thereon and
(3) itsimpact on the accounts and financial statement of the company.

The Comptroller and Auditor General of India shall within 60 days from the date of receipt of the audit
report have a right to:

(1) conduct a supplementary audit of the financial statement of the company by such person or
persons as he may authorise in this behalf and for the purposes of such audit, require information or
additional information to be furnished to any person or persons, so authorised, on such matters, by
such person or persons, and in such form, as the Comptroller and Auditor General of India may
direct, and

(2) comment upon or supplement such audit report.

Any comments given by the Comptroller and Auditor General of India upon, or supplement to, the audit
report shall be sent by the company to every person entitled to copies of audited financial statements
under Section 136 (1) and also be placed before the annual general meeting of the company at the
same time and in the same manner as the audit report.
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(e)

Test Audit: For Government Company or Company controlled by State Government or Central
Government, the Comptroller and Auditor General of India may, if he considers necessary, by an order,
cause test audit to be conducted of the accounts of such company, without prejudice to the provisions
related to Audit and Auditors. The provisions of Section 19A of the Comptroller and Auditor General’s
(Duties, Powers and Conditions of Service) Act, 1971, shall apply to the report of such test audit.

Audit of accounts of branch office of company [Section 14 3(8)]

@

(b)

(c)

(d)

(e)

Branch office in India:
Where a company has a branch office, the accounts of that office shall be audited either by:
(1) the company‘s auditor appointed under Section 139, or

(2) by any other person qualified for appointment as an auditor of the company under Section 139.

Branch office outside India:

(1) If the branch office is situated in a country outside India, the accounts of the branch office shall be
audited either by:

a) the company’s auditor, or

b) by an accountant, or

c) by any other person duly qualified to act as an auditor of the accounts of the branch office in
accordance with the laws of that country.

The duties and powers of the company‘s auditor with reference to the audit of the branch and the
branch auditor, if any, shall be as contained in Sub-Sections (1) to (4) of Section 143.

The branch auditor shall prepare a report on the accounts of the branch examined by him and send it
to the auditor of the company who shall deal with it in his report in such manner as he considers
necessary.

The provisions of regarding reporting of fraud by the auditor shall also extend to such branch auditor to
the extent it relates to the concerned branch.

Auditor not to render certain services (Section 144)

(CY

An auditor appointed under this Act shall provide to the company only such other services as are
approved by the Board of Directors or the audit committee, as the case may be. But such services shall
not include any of the following services (whether such services are rendered directly or indirectly to the
company or its holding company or subsidiary company), namely:

(1) accounting and book keeping services.

(2) internal audit.

(3) design and implementation of any financial information system.
(4) actuarial services.

(5) investment advisory services.

(6) investment banking services.
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1.2.9

1.2.10

(7) rendering of outsourced financial services.
(8) management services. and
(9) any other kind of services as may be prescribed.

(b) According to the explanation given under Section 144, the term directly or indirectly shall include
rendering of services by the auditor:

(1) in case of auditor being an individual, either himself or through his relative or any other person
connected or associated with such individual or through any other entity, whatsoever, in which such
individual has significant influence or control, or whose name or trade mark or brand is used by such
individual.

(2) in case of auditor being a firm, either itself or through any of its partners or through its parent,
subsidiary or associate entity or through any other entity, whatsoever, in which the firm or any
partner of the firm has significant influence or control, or whose name or trade mark or brand is used
by the firm or any of its partners.

Auditors to sign audit reports, etc. (Section 145)

(a) The person appointed as an auditor of the company shall sign the auditor‘s report or sign or certify any
other document of the company in accordance with the provisions of Sub-Section (2) of Section 141
(i.e. in case of firm including LLP, only Chartered Accountants are authorised to act and sign).

(b) The quallifications, observations or comments on financial transactions or matters, which have any
adverse effect on the functioning of the company mentioned in the auditor’ report shall be read before
the company in general meeting and shall be open to inspection by any member of the company.

Auditors to attend general meeting (Section 144)

(a) All notices of and other communications relating to, any general meeting shall be forwarded to the
auditor of the company.

(b) The auditor shall, unless otherwise exempted by the company, attend either by himself or through his
authorised representative, who shall also be qualified to be an auditor, any general meeting.

(c) The auditor shall have right to be heard at such meeting on any part of the business which concerns him
as the auditor.

Punishment for contravention (Section 147)
(a) Penalty on company [Section 147 (1)]

If any of the provisions of Sections 139 to 146 (both inclusive) is contravened, the company shall be
punishable with fine which shall not be less than ¥ 25,000 but which may extend to X 5 lacs.

(b) Penalty on officers [Section 147 (1)]
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(c)

(d)

(e)

If any of the provisions of Sections 139 to 146 (both inclusive) is contravened, every officer of the
company who is in default shall be punishable with:

(1) imprisonment for a term which may extend to 1 year or
(2) With fine which shall not be less than ¥ 10,000 but which may extend toX 1 lacs, or
(3) Both with imprisonment and fine.

Penalty on auditor [Sections 147 (2) & (3)]

(a) If an auditor of a company contravenes any of the provisions of Section 139, Section 143, Section
144 or Section 145, the auditor shall be punishable with fine which shall not be less than ¥ 25,000 but
which may extend to ¥ 5 lacs.

(b) If an auditor has contravened such provisions knowingly or willfully with the intention to deceive the
company or its shareholders or creditors or tax authorities, he shall be punishable with:

(1) imprisonment for a term which may extend to 1 year and
(2) fine which shall not be less than ¥ 1 lac but which may extend to X 25 lacs.

(c) Further, where an auditor has been convicted as above, he shall be liable to:
(1) refund the remuneration received by him to the company, and

(2) pay for damages to the company, statutory bodies or authorities or to any other persons for loss
arising out of incorrect or misleading statements of particulars made in his audit report.

Filing of Report with the Central Government [Section 147 (4)]

The Central Government shall, by notification, specify any statutory body or authority or an officer for
ensuring prompt payment of damages to the company or the persons. Such body, authority or officer
shall after payment of damages to such company or persons file a report with the Central Government
in respect of making such damages in such manner as may be specified in the said notification.

Liability of Audit firm [Section 147 (5)]

Where, in case of audit of a company being conducted by an audit firm, it is proved that the partner or
partners of the audit firm has or have acted in a fraudulent manner or abetted or colluded in any fraud
by, or in relation to or by, the company or its directors or officers, the liability, whether civil or criminal as
provided in the Companies Act, 2013, or in any other law for the time being in force, for such act shall
be of the partner or partners concerned of the audit firm and of the firm jointly and severally.

Cost Audit [Section 148]

According to Section, the Central Government may specify audit of items of cost in respect of certain
companies. These provisions are detailed below:

(Y

Notwithstanding anything contained in the provisions related to audit and auditor (Chapter X), the
Central Government may, by order, in respect of such class of companies engaged in the production of
such goods or providing such services as may be prescribed, direct that particulars relating to the
utilisation of material or labour or to other items of cost as may be prescribed shall also be included in
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the books of account kept under Section 128 by that class of companies in Form CRA-1 as per Rule 5(1)
of the Companies (Cost Records and Audit) Rules, 2014.

(b) The Central Government shall, before issuing such order in respect of any class of companies regulated
under a special Act, consult the regulatory body constituted or established under such special Act.

(c) If the Central Government is of the opinion, that it is necessary to do so, it may, by order, direct that the
audit of cost records of class of companies, which are covered aforesaid and which have a net worth
of such amount as may be prescribed or a turnover of such amount as may be prescribed, shall be
conducted in the manner specified in the order.

(d) The cost audit shall be conducted by a Cost Accountant in practice who shall be appointed by the
Board on such remuneration as may be determined by the members in such manner as may be
prescribed [Section 148(3)].

D:1.3 COMPANIES AUDITOR REPORT ORDER (CAROQ) RULES, 2016

The MCA has issued the Companies (Auditor’s Report) Order, 2016 (CARO 2016), on 29th March 2016. This order has
been issued in supersession of the Companies (Auditor’s Report) Order, 2015, and is applicable for reporting on
financial statements of companies whose financial year commences on or after 1st April 2015. CARO 2015 was
issued by MCA in supersession of CARO 2003 which was issued earlier in pursuance with the provision of Section 227
(4A) of Companies Act 1956.

Now, the MCA has relaxed the applicability of CARO 2016 to private companies by increasing applicability
thresholds. CARO 2016 will not apply to the auditor’s report on consolidated financial statements. The total number
of clauses in the new CARO is 16. CARO 2016 has enhanced the auditor’s reporting requirements in certain areas,
such as related party transaction and managerial remuneration. The provisions of the CARO 2016 are furnished
below:

CARO 2016 is applicable from FY 2015-16 and the matters specified therein shall be included in each report made by
the auditor under Section 143 of the Companies Act, 2013 on the account of every company to which CARO 2016
applies.

Section 143 (11) of the Act stipulates that the Central Government may order for the inclusion of statement on
specified matter in the auditor’s report for specified class or description of companies. Accordingly, CARO 2016 is
issued in pursuance of Section 143 (11) of Companies Act 2013 for inclusion of the matters specified therein in
auditors' report. Hence, CARO 2016 should be complied by the statutory auditor of every company on which it

applies.

CARO 2016 applicable to every company including a foreign company as defined in clause (42) of Section 2 of the
Companies Act 2013.

1.3.1 The following classes of companies are outside the purview of the CARO 2016.
(a) Banking company as defined under Section 5 (c) of the Banking Regulation Act, 1949.
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(b) Insurance company as defined under the Insurance Act 1938.

(c) Company licensed to operate under Section 8 of the Companies Act 2013 (companies registered with
charitable object).

(d) A one person company (OPC) as defined under clause (62) of Section 2 of Companies Act 2013 (OPC
means a company which has only one person as a member).

(e) Asmall company under Section 2 (85) of the Companies Act, 2013.

®

)

@

As per sec 2(85) of Companies Act 2013 small company means a company, other than a public
company:

a) Paid up share capital of which does not exceed % 50 lacs or such higher amount as may be
prescribed which shall not be more than ¥ 5 crore, and

b) Turnover of which as per its last profit and loss account does not exceed ¥ 2 crore or such
higher amount as may be prescribed which shall not be more than ¥ 20 crore.

The following company shall not qualify as a small company:

a) A holding company or a subsidiary company.
b) A company registered under Section 8 of the Act.
c) A company or body corporate governed by any special act.

The auditor of following type of Private Companies are not required to comment on the matter
prescribed under CARO 2016:

)
@)

©)

4)

A private company which is not holding or subsidiary company of a public company, and

A private company having a paid up capital and reserve and surplus not more than ¥ 1 crore as
on the balance sheet date, and

A private company which does not have total borrowing exceeding ¥ 1 crore from any bank and
financial institution at any point of time during the financial year, and

A private company which does not have total revenue exceeding X 10 crore during the financial
year.

Note: Such revenue means revenue as disclosed in scheduled Il to the Companies Act, 2013 and includes
revenue from discontinuing operation.

Matters included in CARO 2016 are discussed below:

Fixed Asset [clause 3 (i)]

(a) Whether the company is maintain proper records showing full particulars including quantitative details

and situation of fixed asset.

(b) Whether these fixed asset have been physically verified by management at reasonable interval.

(c) Whether any material discrepancies were noticed on such verification and if so, whether the same have
been properly dealt with in the books of account.
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1.3.2.2

1.3.23

1.3.24

1.3.25

1.3.2.6

1.3.2.7

Inventory [Clause 3 (ii)]

(a) Whether physical verification of inventory has been conducted at reasonable interval by the
management.

(b) Whether any material discrepancies has been noticed on such verification and if so, whether the same
has been properly dealt with in the books of account

Loan given by Company [Clause 3 (iii)]

Whether the company has granted any loans, secured or unsecured to companies, firms, LLP or other
parties covered in the registered maintained under Section 189 of the Companies Act, 2013. If so,

(a) Whether terms and conditions of the grant of such loan are not prejudicial to the company’s interest.

(b) Whether the schedule of repayment of principal and payment of interest has been stipulated and
whether the repayments and receipts are regular

(c) If the amount is overdue, state the total amount overdue, state the total amount overdue for more than
90 days and whether reasonable steps have been taken by the company for recovery of principal.

Loan to director and investment by the company [Clause 3 (iv)]

In respect of loan, investment, guarantees and security whether provision of Sections 185 and 186 of the
Companies Act, 2013 has been complied with. If not, provide the details thereof.

Deposits [Clause 3 (V)]
In case, the company has accepted deposits, whether the following has been complied with:

Directives issued by the reserve bank of India

(@) The provision of sec 73 to 76 or any other relevant provision of Companies Act, 2013 and the rules
framed there under, and

(b) If the order has been passed by company law board (CLB) or National company law tribunal (NCLT) or
RBI or any court or any other tribunal.

(c) However, if any of the above not complied with, the nature of contraventions should be stated.
Cost Records [Clause 3 (vi)]

If Central Government has specified maintenance of cost records under sec 148 (1) of Companies Act, 2013
whether such accounts and records have been made and maintained.

Statutory Dues [Clause 3 (vii)]

(@) Whether the company is regular in depositing undisputed statutory dues with the appropriate authorities
including Provident fund, Employees State Insurance fund, income tax, sales tax, service tax, duty of
custom, duty of excise, value added tax, cess or any other statutory dues. If the company is not regular
in depositing such statutory dues, the extent of arrears of outstanding statutory dues as at the last day of
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the financial year concerned for a period of more than six months from the date they become payable,
shall be indicated by the auditor.

(b) In case dues of income tax and sales tax or service tax or duty of custom or duty of excise or value
added tax have not been deposited on account of any dispute, then the amount involved and the
forum where dispute is pending shall be disclosed.

1.3.2.8 Repayment of Loan [Clause 3 (viii)]

Whether the company has defaulted in repayment of loans and borrowing to a financial institution, banks,
government or dues to debenture holders. If yes, the period and the amount of default to be reported.

1.3.2.9 Utilisation of IPO and further public offer [Clause 3 (ix)]

Whether money raised by way of initial public offer or further public offer and the term loans were applied
for the purpose for which those are raised. If not, the details together with delays and defaults and
subsequent rectification, if any, as may be applicable, be reported

1.3.2.10 Reporting of Fraud [Clause 3 (x)]

Whether any fraud by the company or any fraud on the company by its officers and employees has been
noticed or reported during the year: if yes, the nature and the amount involved is to be indicated.

1.3.2.11 Approval of managerial remuneration [Clause 3 (xi)

Whether managerial remuneration has been paid or provided in accordance with the requisite approvals
mandated by the provision of Section 197 read with schedule 5 to the Companies Act, 2013. If not, state the
amount involved and step taken by the company for securing refund of the same.

1.3.2.12 Nidhi Company [Clause 3 (xii)]

Whether the Nidhi company has complied with the net owned funds to deposit in the ratio of 1:20 to meet
out the liability and whether the Nidhi company is maintain 10% unencumbered term deposit as specified in
the Nidhi rules 2014 to meet out the liability.

1.3.2.13 Related Party Transaction [Clause 3 (xiii)]

Whether all transaction with the related party is in compliance with Section 177 and 188 of the Companies
Act, 2013 where applicable and the details have been disclosed in the financial statement etc., as required
by the applicable accounting standard.

1.3.2.14 Private Placement of Preferential Issues [Clause 3 (xiv)]

Whether the company has made any preferential allotment or private placement of shares or fully or partly
convertible debentures during the year under review and if so, as to whether the requirement of Section 42

of Companies Act, 2013 have been complied with and the amount raised has been used for the purpose for
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which the funds were raised . If not, provide the detail in respect of the amount involved and the nature of

non-compliance.

1.3.2.15 Non Cash Transaction [Clause 3 (xv)]

Whether the company has entered into any non-cash transaction with the director or person concerned

with his and if so, whether the provision of Section 192 of Companies Act, 2013 has been complied with.

1.3.2.16 Register under RBI Act 1934 [Clause 3(xvi)]

Whether the company is required to be registered under Section 45 |A of Reserve Bank of India Act, 1934
and if so, whether the registration has been obtained.

A comparative view between CARO 2015 and CARO 2016

CARO 2015

CARO 2016

Fixed assets

Retained with some changes

Inventory

Retained with some changes

Loans to related parties (Sec. 189)

Retained with some changes

Adequate internal control

Deleted

Loan Guarantee Security

Deposits

Retained

Cost records

Retained

Statutory dues

Retained with some changes

Accumulated losses

Deleted

Repayment of loan

Retained with some changes

Guarantees

Deleted

Term loans

Retained with inclusion of IPO & FPO

Fraud reporting

Retained with some changes

Managerial Remuneration

Nidhi company

Related party transaction

Private placement

Non cash transaction

NBFC

ICAIl's Guidance Note on CARO 2016 by MCA [24 April, 2014]

The MCA has issued the Companies (Auditor’s Report) Order, 2016 (CARO, 2016) which is applicable for
audits of financial statements for periods beginning on or after April 1, 2015. The CARO 2016 contains several
new/modified reporting requirements vis-a-vis the CARO 2003/ CARO 2015.

The ICAI, with a view to provide appropriate guidance to it’s members, has brought out Guidance Note on
the Companies (Auditor’s Report) Order, 2016. Itis divided into:

(a) Relevant provision which contains Requirement of all clauses.
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(b) Audit procedures and Reporting which covers Procedure to be adopted by auditor.

This Guidance Note has been written in an easy to understand language and contains detailed guidance
on various Clauses of CARO 2016 and the various issues and intricacies involved therein, so that the
requirements and expectations of the Order can be fulfiled in letter and spirit by the auditors. It’s a
comprehensive and self contained reference document for the members.

Self Assessment Questions

1. What books of account are required to be kept by a company under the Provisions of the Companies Act,
20137
2. Explain the provisions as to inspection of books of accounts and who are the persons can inspect books of
accounts under the Act.
3. List the documents to be attached with the financial statement of a company.
4. What do you mean by Corporate Social Responsibility of a company. Explain its provisions under Companies
Act, 2013.
5. Explain the provisions relating to Internal Audit. Who can become Internal Auditor as per Companies Act, 2013.
6. Explain the statutory rights and duties of an auditor.
7. What are the qualification and disqualification of an auditor?
8. Explain the law relating to the authentication, circulation, adoption and filing of the annual accounts.
9. How the first auditor of a company is appointed?
10. What is the procedure for appointment of Auditor other than a retiring Auditor?
11. What is the procedure to remove an Auditor before the expiry of his term?
12. Write a short notes on any two of the following :
(a) Can a director make inspection of the books of account?
(b) Rights of retiring Auditor.
(c) Proper books of accounts
(d) Can an internal auditor act as a Statutory Auditor?
13. Write a short notes on any two of the following:
(a) Financial Statements
(b) Board’s Report
(c) Cost Audit
(d) Special Audit
(e) Branch Audit
(f) True and fair view
(g) Lying of accounts at the Annual General Meeting
(h) CARO
14. State the provisions of the Companies Act, 1956 in respect to the filing a casual vacancy of Statutory Auditor.

1113
1113
1113
I3

108 CORPORATE LAWS & COMPLIANCE



STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - E : BOARD OF DIRECTORS & MANAGERIAL PERSONNEL

THIS STUDY NOTE INCLUDES:

: 1.1
: 1.2
: 1.3
: 1.4
: 1.5
: 1.6
: 1.7

E:1.8

Directors and Managerial Personnel - Appointment, Reappointment, Resignation, Removal

Payment of remuneration to Directors and Managerial Personnel and Disclosure

Powers of Board of Directors and Restrictions on the Powers of Directors

Obtaining DIN

Compensation for Loss of Office

Waiver of recovery of Remuneration

Making loans to Directors, Disclosure of Int erest of a Director, Holding of Offic e or Pla ce of Profit by a
Director/Relative

Interested Directors

Chapter XI and Chapter Xlll of the Companies Act, 2013 contain the provisions as to Board of Directors and
Managerial Personnel.

E:1.1

1.1.1

DIRECTORS AND MANAGERIAL PERSONNEL - APPOINTMENT, REAPPOINTMENT, RESIGNATION, REMOVAL

Concept of Director

The Board of directors of a company is a nucleus, selected according to the procedure prescribed in the
Act and the Articles of Association. Members of the Board of directors are known as directors, who unless
especially authorised by the Board of directors of the Company, do not possess any power of management
of the affairs of the company. Acting collectively as a Board of directors, they can exercise all the powers of
the company except those, which are prescribed by the

Act to be specifically exercised by the company in general meeting.

The directors of a company are its eyes, ears, brain, hands, nerves and other essential limbs, upon whose
efficient functioning depends the success of the company. The directors formulate policies and establish
organisational set up for implementing those policies and to achieve the objectives as contained in the
Memorandum, muster resources for achieving the company objectives and control, guide, direct and
manage the affairs of the company.

Position of Director

The position that the directors occupy in a corporate enterprise is not easy to explain. They are professional
men hired by the company to direct its affairs. Yet they are not the servants of the company. They are rather
the officers of the company. 'A director is not a servant of any master. He cannot be described as a servant
of the company or of anyone’. 'A director is in fact a director or controller of the company’s affairs’. A
director may, however, work as an employee in a different capacity.

The senior management positions mainly consist of manager, whole time director or as a managing director.
These occupy the prominent position in the decision making of the company.
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But, whether a person is to be regarded as a manager, whole time director or as a managing director of the
company would depend on the nature and extent of the duties entrusted to him and that the designation
under which the appointment is made would not make any difference in this regard. The duties assigned
are the main things behind the position. The Companies Act, 2013 has detailed provisions with regard to

these key managerial personnel.

Company to have Board of Directors (Section 149)

This section provides for the provisions for companies to have a duly constituted Board of Directors.
According to this section:

Number of Directors

According to section 149 (1) of the Companies Act, 2013, every company shall have a Board of Directors
consisting of individuals as directors and shall have:

(a)

(b)

(c)

minimum number of directors

(1) inthe case of Public company - 3,
(2) in the case of Private Company - 2, and
(3) in case of One person company (OPC) -1

maximum number of directors: 15

If the company wants to appoint more than 15 directors, it can do so after passing a special resolution.
[Every special resolution is required to be filed in form No. MGT - 14 as per Section 117(3)(a)].

As per the Notification G.S.R. 463(E) dated 5th June, 2015, the limit of maximum of 15 directors and their
increase in limit by special resolution shall not apply to Government Company.

Further, as per the Notification G.S.R. 466(E) dated 5th June, 2015, the minimum and maximum limit of
number of directors and their increase in limit by special resolution shall not apply to Section 8
companies.

Women director

At least one woman director shall be on the Board of such class or classes of companies as may be
prescribed. [Second proviso to section 149(1)]

Rule 3 of the Companies (Appointment and Qualification of Directors) Rules, 2014 provides that the
following class of companies shall appoint at least one woman director:

(1) every listed company.
(2) every other public company having.

a) paid-up share capital of one hundred crore rupees or more; or
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b) turnover of three hundred crore rupees or more.

A company, which has been incorporated under the Act and is covered under provisions of second
proviso to sub-section (1) of section 149 shall comply with such provisions within a period of six months
from the date of its incorporation.

Further, any intermittent vacancy of a woman director shall be filled-up by the Board at the earliest but
not later than immediate next Board meeting or three months from the date of such vacancy
whichever is later.

Example: in XYZ Ltd., an intermittent vacancy of the women director arises on 15th June, 2015. Thus, the
vacancy shall be filled-up by the Board at the earliest but not later than the date of the next Board
meeting or three months from the date of such vacancy whichever is later.

If after the vacancy, the immediate Board meeting was held on 14th August, 2015, then the vacancy
shall be filed-up by 14th August, 2015 or by 14th September, 2015 (3 months from the date of such
vacancy) whichever is later. In this case it shall be filled up by 14th September, 2015.

If after the vacancy, the immediate Board meeting was held on 14th October, 2015 then the vacancy
shall be filled-up by 14th October, 2015 or by 14th September, 2015 whichever is later. In this case it shall
be filled up by 14th October, 2015.

Explanation: For the purposes of this rule (woman director on board), it is clarified that the paid up share
capital or turnover, as the case may be, as on the last date of latest audited financial statements shall
be taken into account.

(d) Resident Director

Every company shall have at least one director who has stayed in India for a total period of not less than
182 days in the previous calendar year. [Section 149 (3)]

Transition period: Section 149 (5) provides for the transition period of one year from the date of
commencementi.e., 1st April, 2014 to comply with section 149 (3).

Section 149 (3) of the Companies Act, 2013 requires every company to have at least one director who
has stayed in India for a total period of not less than 182 days in the previous calendar year. The MCA
clarified that residency requirement would be reckoned from the date of commencement of section
149 of the Act i.e., 1st April, 2014. The first previous calendar year for compliance with these provisions
would, therefore, be calendar year 2014. The period to be taken into account for compliance with
these provisions will be the remaining period of calendar year 2014 (i.e., 1st April to 31st December).
Therefore, on a proportionate basis, the number of days for which the director(s) would need to be
resident in India, during Calendar year 2014, shall exceed 136 days.

Regarding newly incorporated companies it is clarified that companies incorporated between 1st April,
2014 and 30th September, 2014 should have a resident director either at the incorporation stage itself or
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within six months of their incorporation. Companies incorporated after 30th September, 2014 need to
have the resident director from the date of incorporation itself.

Independent Director

Every listed public company shall have at least one-third of the total number of directors as
independent directors [Section 149(4)].

The Central Government may prescribe the minimum number of independent directors in case of any
class or classes of public companies.

Any fraction contained in such one-third numbers shall be rounded off as one. According to the Rule 4
of the Companies (Appointment and Qualification of Directors) Rules, 2014, the following class or classes
of companies shall have at least 2directors as independent directors:

(1) the Public Companies having paid up share capital of ¥ 10 crore or more, or

(2) the Public Companies having turnover of ¥ 100 crore or more, or

(3) the Public Companies which have, in aggregate, outstanding loans, debentures and deposits,
exceeding ¥ 50 crore.

However, in case a company covered under the above rule is required to appoint a higher number of
independent directors due to composition of its audit committee, such higher number of independent
directors shall be applicable to it.

Further, any intermittent vacancy of an independent director shall be filed-up by the Board at the
earliest but not later than immediate next Board meeting or three months from the date of such
vacancy, whichever is later.

If intermittent vacancy arise in 15% June, 2015 and the immediate next Board meeting after the
vacancy was held on 14th August, 2015, then the vacancy shall be filled-up by 14th August, 2015 or by
14th September, 2015 whichever is later. In this case it shall be filled up by 14th September, 2015.

If the immediate next Board meeting after the vacancy was held on 14th October, 2015, then the
vacancy shall be filled-up by 14th October, 2015 or by 14th Sept. 2015 whichever is later. In this case it
shall be filled up by 14th October 2015.

However, where a company ceases to fulfil any of three conditions laid down above for three
consecutive years, it shall not be required to comply with these provisions until such time as it meets any
of such conditions.

For the purpose of the above assessment, the paid up share capital or turnover or outstanding loans,
debentures and deposits, as the case may be, as existing on the last date of latest audited financial
statements shall be taken into account.
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A company belonging to any class of companies for which a higher number of independent directors
has been specified in the law for the time being in force shall comply with the requirements specified in
such law.

1.1.3.2 Appointment of Directors (Section 152)

According to section 152 of the Act:

(a) Appointment of directors

(1) Where no provision is made in the articles of a company for the appointment of the first director, the
subscribers to the memorandum who are individuals shall be deemed to be the first directors of the
company until the directors are duly appointed. [Section 152 (1)]

In case of a One Person Company, an individual being member shall be deemed to be its first
director until the director or directors are duly appointed by the member in accordance with the
provisions of this section.[Section 152 (1)]

(2) Save as otherwise expressly provided in this Act, every director shall be appointed by the company
in general meeting. [Section 152 (2)].

(3) No person shall be appointed as a director of a company unless he has been allotted the Director
Identification Number (DIN) under section 154. [Section 152 (3)].

(4) Every person proposed to be appointed as a director by the company in general meeting or
otherwise, shall furnish his Director Identification Number (DIN) and a declaration that he is not
disqualified to become a director under this Act. [Section 152 (4)].

(5) A person appointed as a director shall not act as a director unless he gives his consent to hold the
office as director and such consent has been filed with the Registrar within 30 days of his
appointment in Form DIR-12 along with the fee as prescribed [Section 152 (5)].

Rule 8 of the Companies (Appointment and Qualification of Directors) Rules, 2014 provides that
every person who has been appointed to hold the office of a director shall on or before the
appointment furnish to the company consent in writing to act as director in Form DIR-2. Also under
Section 164(2), proposed director need to give declaration in Form DIR - 8 to the company.

The proviso to Section 152 (5) states that in case of appointment of an independent director in the
general meeting, an explanatory statement for such appointment, annexed to the notice for the
general meeting, shall include a statement that in the opinion of the Board, he fulfils the conditions
specified in this Act for such an appointment.
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(b)

(c)

(6) The Ministry of Corporate Affairs has clarified via Notification No. 463(E) and 466(E) dated 5th June,
2015, that section 152 (5) shall not apply:

a) where appointment of such director is done by the Central Government or State Government,
as the case may be.

b) to asection 8 company.
Retirement by rotation [Section 152 (8)]

Unless the articles provide for the retirement of all directors at every annual general meeting, not less
than two-thirds of the total number of directors of a public company shall:

(a) be persons whose period of office is liable to determination by retirement of directors by rotation,
and

(b) save as otherwise expressly provided in this Act, be appointed by the company in general meeting.

(c) The remaining directors in the case of any such company shall, in default of, and subject to any
regulations in the articles of the company, also be appointed by the company in general meeting.

(d) At the first annual general meeting of a public company held next after the date of the general
meeting at which the first directors are appointed and at every subsequent annual general
meeting, one-third of such of the directors for the time being as are liable to retire by rotation, or if
their number is neither three nor a multiple of three, then, the number nearest to one-third, shall
retire from office.

(e) The directors to retire by rotation at every annual general meeting shall be those who have been
longest in office since their last appointment, but as between persons who became directors on the
same day, those who are to retire shall, in default of and subject to any agreement among
themselves, be determined by lot.

(f) At the annual general meeting at which a director retires as aforesaid, the company may fill up the
vacancy by appointing the retiring director or some other person thereto.

For the purposes of the above provisions: total number of directorsl shall not include independent
directors, whether appointed under this Act or any other law for the time being in force, on the Board of
a company.

Vacancy in case of retiring director [Section 152 (7)]
(a) If the vacancy of the retiring director is not so filed-up and the meeting has not expressly resolved
not to fill the vacancy, the meeting shall stand adjourned till the same day in the next week, at the

same time and place, or if that day is a national holiday, till the next succeeding day which is not a
holiday, at the same time and place.
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(b) If at the adjourned meeting also, the vacancy of the retiring director is not filed up and that
meeting also has not expressly resolved not to fill the vacancy, the retiring director shall be deemed
to have been re-appointed at the adjourned meeting, unless:

(1) at that meeting or at the previous meeting a resolution for the re-appointment of such director
has been put to the meeting and lost.

(2) the retiring director has, by a notice in writing addressed to the company or its Board of
directors, expressed his unwilingness to be so re-appointed.

(3) heis not qualified or is disqualified for appointment.

(4) a resolution, whether special or ordinary, is required for his appointment or re appointment by
virtue of any provisions of this Act, or

(5) section 162 is applicable to the case.

For the purposes of section 152, the retiring director means a director retiring by rotation.

(d) Non applicability of section 152 () and 152 (7)

The Ministry of Corporate Affairs has clarified via Notification No. 463(E) dated 5th June, 2015, that
section 152(6) and (7) of the Companies Act, 2013, shall not apply to:

(1) A Government company in which the entire paid up share capital is held by the Central
Government, or by any State Government or Governments or by the Central Government and one
or more State Governments;

(2) A subsidiary of a Government company, referred to in (a) above, in which the entire paid up share
capital is held by the Government company.

(e) Right of persons other than retiring directors to stand for directorship (Section 160)

According to this section:

(1) a person who is not a retiring director in terms of section 152 shall, subject to the provisions of this
Act, be eligible for appointment to the office of a director at any general meeting, if he, or some
member intending to propose him as a director, has, not less than 14 days before the meeting, left
at the registered office of the company, a notice in writing under his hand signifying his candidature
as a director or, as the case may be, the intention of such member to propose him as a candidate
for that office.
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Such notice must come along with the deposit of ¥ 1,00,000 or such higher amount as may be
prescribed. Such deposit shall be refunded to such person or, as the case may be, to the member, if
the person proposed get selected as a director or gets more than 25% of the total valid votes cast
either on show of hands or on poll on such resolution.

The company shall inform its members of the candidature of a person for the office of director (as
discussed above) in such manner as may be prescribed.

Notice of candidature of a person for directorship: Rule 13 of the Companies (Appointment and
Qualification of Directors) Rules, 2014 lays down the following points for giving notice of candidature
of a person for directorship as under:

1) The company shall, at least 7days before the general meeting, inform its members of the
candidature of a person for the office of a director or the intention of a member to propose
such person as a candidate for that office.

2) by serving individual notices, on the members through electronic mode to such members who
have provided their email addresses to the company for communication purposes, and in
writing to all other members, and

3) by placing notice of such candidature or intention on the website of the company, if any.

4) However, it shall not be necessary for the company to serve individual notices upon the
members as aforesaid, if the company advertises such candidature or intention, not less than
7days before the meeting at least once in a vernacular newspaper in the principal vernacular
language of the district in which the registered office of the company is situated, and
circulating in that district, and at least once in English language in an English newspaper
circulating in that district.

Non-applicability of section 160: The Ministry of Corporate Affairs has clarified via Notifications No.
463(E), 464(E) and 466(E) dated 5th June, 2015, that section 160 of the Companies Act, 2013, shalll
not apply to:

a) A Government company in which the entire paid up share capital is held by the Central
Government, or by any State Government or Governments or by the Central Government and
one or more State Governments.

b) A subsidiary of a Government company, referred to in (a) above, in which the entire paid up
share capital is held by the Government company.

c) A Private company

d) Companies whose articles provide for election of directors by ballot.

(f) Appointment of additional director, alternate director and nominee director (Section 161)
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(1) Additional Director [Section 161 (1)]

Section 161(1) of the Companies Act, 2013 provides for appointment of additional director.
According to this section:

a) The articles of a company may confer on its Board of Directors the power to appoint any person
as an additional director at any time.

b) A person, who fails to get appointed as a director in a general meeting, cannot be appointed
as an additional director.

c) Additional director shall hold office up to the date of the next annual general meeting or the
last date on which the annual general meeting should have been held, whichever is earlier.

(2) Alternate Director [Section 161 (2)]

Section 161(2) of the Companies Act, 2013 provides for appointment of Alternate director.
According to this section:

a) The Board of Directors of a company may, if so authorised by its articles or by a resolution
passed by the company in general meeting, appoint a person to act as an alternate director in
place of another director (original director) during his absence for a period of not less than 3
months from India.

b) A person who is holding any alternate directorship for any other director in the company
cannot be considered for appointment as above.

c) No person shall be appointed as an alternate director for an independent director unless he is
qualified to be appointed as an independent director under the provisions of this Act.

d) An alternate director shall not hold office for a period longer than that permissible to the original
director in whose place he has been appointed and shall vacate the office if and when the
original director returns to India.

e) If the term of office of the original director is determined before he so returns to India, any
provision for the automatic re-appointment of retiring directors in default of another
appointment shall apply to the original, and not to the alternate director.

(3) Nominee Director [Section 161 (3)]
Section 161(3) of the Companies Act, 2013 provides for appointment of Nominee director.

According to this section: Subject to the articles of a company, the Board may appoint any person
as a director nominated by any institution in pursuance of the provisions of any law for the time
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being in force or of any agreement or by the Central Government or the State Government by
virtue of its shareholding in a Government company.

(4) Casual Vacancy [Section 161 (4)]

Section 161 (4) of the Companies Act, 2013 provides for appointment of director in casual vacancy.
According to this section:

() In the case of a public company, if the office of any director appointed by the company in
general meeting is vacated before his term of office expires in the normal course, the resulting
casual vacancy may, in default of and subject to any regulations in the articles of the

company, be filled by the Board of Directors at a meeting of the Board.

(i) Any person so appointed shall hold office only up to the date up to which the director in whose
place he is appointed would have held office if it had not been vacated.

(g) Appointment of Directors elected by Small shareholders (Section 151)
According to section 151 of the Companies Act, 2013:

A listed company may have one director elected by such small shareholders in such manner and on
such terms and conditions as may be prescribed.

Here, “Small Shareholders” means a shareholder holding shares of hominal value of not more than ¥
20,000 or such other sum as may be prescribed.

The Companies (Appointment and Qualification of Directors) Rules, 2014 provides for the procedure for
appointment of small shareholders’ director according to which:

(1) Alisted company, may upon notice of not less than

a) one thousand small shareholders, or

b) one tenth of the total number of such shareholders, whichever is lower,

have a small shareholders’ director elected by the small shareholders.

However, a listed company may opt to have a director representing small shareholders’ suo motu
and in such a case the provisions of sub-rule (2), given below, shall not apply for appointment of
such director.

(2) The small shareholders intending to propose a person as a candidate for the post of small
shareholders’ director shall leave a notice of their intention with the company at least fourteen days
before the meeting under their signatures specifying the name, address, shares held and folio
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number of the person whose name is being proposed for the post of director and of the small
shareholders who are proposing such person for the office of director.

However, if the person being proposed does not hold any shares in the company, the details of
shares held and folio number need not be specified in the notice.

(3) The notice shall be accompanied by a statement signed by the person whose name is being
proposed for the post of small shareholders’ director stating:

a) his Director Identification Number;
b) that he is not disqualified to become a director under the Act; and
c) his consent to act as a director of the company.
(4) Such director shall be considered as an independent director subject to, his being eligible under
sub-section (6) of section 149 and his giving a declaration of his independence in accordance with

sub-section (7) of section 149 of the Act.

(5) The appointment of small shareholders’ director shall be subject to the provisions of section 152
except that:

a) such director shall not be liable to retire by rotation;

b) such director’s tenure as small shareholders® director shall not exceed a period of three
consecutive years; and

c) on the expiry of the tenure, such director shall not be eligible for re-appointment.

(6) A person shall not be appointed as small shareholders’ director of a company, if he is not eligible for
appointment in terms of section 164 which specifies the disqualifications for appointment of a
director.

(7) A person appointed as small shareholders’ director shall vacate the office if:

a) the director incurs any of the disqualifications specified in section 164;

b) the office of the director becomes vacant in pursuance of section 167;

c) the director ceases to meet the criteria of independence as provided in sub-section (6) of
section 149.

(8) No person shall hold the position of small shareholders’ director in more than two companies at the
same time.
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However, the second company in which he has been so appointed shall not be in a business which
is competing or is in conflict with the business of the first company.

(9) Asmall shareholders’ director shall not, for a period of three years from the date on which he ceases
to hold office as a small shareholders’ director in a company, be appointed in or be associated with
such company in any other capacity, either directly or indirectly.

Appointment of directors to be voted individually (Section 162)

According to this section:

(1) Two or more directors of a company cannot be elected as directors by a single resolution.

(2) Thus, each director shall be appointed by a separate resolution a proposal to move such a
resolution has first been agreed to at the meeting without any vote being cast against it.

(3) A resolution moved in contravention of this provision shall be void, whether or not any objection
thereto was raised at the time it was so moved.

(4) A motion for approving a person for appointment, or for nominating a person for appointment as a
director, shall be treated as a motion for his appointment.

Non applicability of section 162: The Ministry of Corporate Affairs has clarified via Notifications No. 463(E)
and 464(E) dated 5th June, 2015, that section 162 of the Companies Act, 2013, shall not apply to:

a) A Government company in which the entire paid up share capital is held by the Central
Government, or by any State Government or Governments or by the Central Government and one

or more State Governments;

b) A subsidiary of a Government company, referred to in (a) above, in which the entire paid up share
capital is held by the Government company;

c) A Private company
Option to adopt principle of proportional representation for appointment of directors (Section 163)
(1) According to this section:
a) Notwithstanding anything contained in the Companies Act, 2013, the articles of a company
may provide for the appointment of not less than two-thirds of the total number of the directors

of a company in accordance with the principle of proportional representation.

b) Such appointments may be made once in every 3years whether by the single transferable vote
or by a system of cumulative voting or otherwise.
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Single transferable vote means, a candidate gets elected if he gets the required number of
votes fixed as quota. These systems of voting ensure that the Board will have fair representation
of the minority interest.

c) Casual vacancies of such directors shall be filled as provided in sub-section (4) of section 161.
(2) Non applicability of section 163:

The Ministry of Corporate Affairs has notified via Notifications No. 463(E) dated 5th June, 2015, that
section 163 of the Companies Act, 2013, shall not apply to:

a) A Government company in which the entire paid up share capital is held by the Central
Government, or by any State Government or Governments or by the Central Government and
one or more State Governments;

b) A subsidiary of a Government company, referred to in (a) above, in which the entire paid up
share capital is held by the Government company.

(j) Disquadlifications for appointment of director (Section 164)
According to this section:
(1) A person cannot be appointed as director of a company in any of the following cases:
a) heis of unsound mind and stands so declared by a competent court.
b) heis an undischarged insolvent.
c) he has applied to be adjudicated as an insolvent and his application is pending.

d) he has been convicted by a court of any offence, whether involving moral turpitude or
otherwise, and sentenced in respect thereof to imprisonment for not less than 6 months and a
period of 5 years has not elapsed from the date of expiry of the sentence.

However, if a person has been convicted of any offence and sentenced in respect thereof to
imprisonment for a period of 7 years or more, he shall not be eligible to be appointed as a
director in any company.

Word “or otherwise” in clause (d) above, means any offence in respect of which he has been
convicted by s Court under this Act or the Companies Act, 1956. Rule 2(1)(s) of the Companies
(Specification of definitions details) Rules, 2014.

e) an order disqualifying him for appointment as a director has been passed by a court or Tribunal
and the order is in force.
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he has not paid any calls in respect of any shares of the company held by him, whether alone
or jointly with others, and 6 months have elapsed from the last day fixed for the payment of the
call.

he has been convicted of the offence of dealing with related party transactions under section
188 at any time during the last preceding 5 years, or

he has not complied with sub-section (3) of section 152 which requires a director to have a
Director Identification Number under section 154.

No person who is or has been a director of a company which:

a)

b)

has not filed financial statements or annual returns for any continuous period of 3 financial
years, or

has failed to repay the deposits accepted by it or pay interest thereon or to redeem any
debentures on the due date or pay interest due thereon or pay any dividend declared and
such failure to pay or redeem continues for 1 year or more,

shall be eligible to be re-appointed as a director of that company or appointed in other company
for period of 5 years from the date on which the said company fails to do so. [Section 164 (2)]

Non applicability of section 164(2):

Section 164(2) is not applicable to Government Company.

A private company may by its articles provide for any disqualifications for appointment as a director
in addition to those specified in sub-sections (1) and (2) of section 164 as stated above [i.e., point (1)
and (2) above].

However, the disqualifications referred to in clauses (d), (e) and (g) of sub-section (1) [given in point
(1) above] shall not take effect:

a)

b)

c)

for 30 days from the date of conviction or order of disqualification.

where an appeal or petition is preferred within 30 days as aforesaid against the conviction
resulting in sentence or order, until expiry of 7 days from the date on which such appeal or
petition is disposed off, or

where any further appeal or petition is preferred against order or sentence within 7 days, until
such further appeal or petition is disposed off.

1.1.3.3 Resignation of Director (Section 148)

Provisions regarding resignation of directors have been provided for the first time under the Companies Act,
2013. According to this section:
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(a) a director may resign from his office by giving a notice in writing to the company.
(b) The Board shall on receipt of such notice take note of the same.

(c) The company shall within 30 days from the date of receipt of notice of resignation from a director,
intimate the Registrar in Form DIR-12 and post the information on its website, if any.

(d) The company shall also place the fact of such resignation in the report of directors laid in the
immediately following general meeting by the company.

(e) Such director shall also forward a copy of his resignation along with detailed reasons for the resignation
to the Registrar within 30days from the date of resignation in Form DIR- 11 along with the prescribed fee.

1.1.3.4 Removal of Directors (Section 1469)

Section 169 of the Companies Act, 2013 came into force partially 4 from 1st April, 2014 which provides the
provisions for removal of directors. According to this section:

(@) A company may, by ordinary resolution, remove a director other than a director appointed by the
Tribunal under section 242 of the Act, before the expiry of the period of his office after giving him a
reasonable opportunity of being heard. [Section 169(1)].

(b) Itis further provided that the directors appointed on the principle of proportional representation under
section 163 cannot be removed by an ordinary resolution as aforesaid. {Proviso to section 169(1)].

(c) A special notice shall be required of any resolution, to remove a director under section 169 or to appoint
somebody in place of a director so removed, at the meeting at which he is removed. [Section 169 (2)].

(d) On receipt of the notice of a resolution to remove a director under section 169, the company shall
forthwith send a copy thereof to the director concerned, and the director, whether or not he is a
member of the company, shall be entitled to be heard on the resolution at the meeting. [Section
169(3)].

(e) The vacancy resulting from the aforesaid removal if he had been appointed by the company in general
meeting or by the Board, may be filled in by the appointment of another director at the same meeting
at which the director is removed, provided special notice of the proposed appointment has been given
under section 169(2). [Section 169(5)].

(f) A director so appointed shall hold office for the remaining period for which the director who has been
removed would have held office if he had not been removed. [Section 169(6)].

(g) If the vacancy is not filled in the same meeting as above, then it may be filled as a casual vacancy in
accordance with the provisions of this Act provided that the director who was so removed from office
shall not be reappointed as a director .[Section 169(7)].
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(h) Nothing in this section shall be taken to deprive a person removed under this section of his rights to
compensation or damages payable to him in respect of the premature termination of the directorship,
or terms of his appointment as director or of any appointment terminating with that as a
director.[Section 169(8)(a)].

() Nothing in this section shall be derogating from any power to remove a director under any other
provisions of this Act. [Section 169(8)(b)]

1.1.3.5 Vacation of office of director (Section 167)

124

According to this section:

(a) The office of a director shall become vacant in case [Section 167(1)]:

)

@

®

4)

®)
)

)

®

he incurs any of the disqualifications specified in section 164.

he absents himself from all the meetings of the Board of Directors held during a period of 12months
with or without seeking leave of absence of the Board.

he acts in contravention of the provisions of section 184 relating to entering into contracts or
arrangements in which he is directly or indirectly interested.

he fails to disclose his interest in any contract or arrangement in which he is directly or indirectly
interested, in contravention of the provisions of section 184.

he becomes disqualified by an order of a court or the Tribunal.

he is convicted by a court of any offence, whether involving moral turpitude or otherwise and
sentenced in respect thereof to imprisonment for not less than 6 months.

It is further provided that the office shall be vacated by the director even if he has filed an appeal
against the order of such court.

he is removed in pursuance of the provisions of this Act.
he, having been appointed a director by virtue of his holding any office or other employment in the

holding, subsidiary or associate company, ceases to hold such office or other employment in that
company.

(b) If a person, functions as a director even when he knows that the office of director held by him has
become vacant on account of any of the disqualifications specified in sub-section (1), he shall be
punishable with imprisonment for a term which may extend to one year or with fine which shall not be
less than ¥ 1,00,000 but which may extend to ¥ 5,00,000, or with both. [Section 167 (2)].

(c) Where all the directors of a company vacate their offices under any of the disqualifications specified in
sub-section (1), the promoter or, in his absence, the Central Government shall appoint the required
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1.1.3.6

1.1.3.7

1.1.3.8

number of directors who shall hold office till the directors are appointed by the company in the general
meeting. [Section 167 (3)].

(d) A private company may, by its articles, provide any other ground for the vacation of the office of a
director in addition to those specified in sub-section (1). [Section 167 (4)].

Managing Director [Section 2 (54)]

Section 2(54) of the Companies Act, 2013 defines a 'Managing Director' as a director who is entrusted with
substantial powers of management of the affairs of the company by:

(a) virtue of the articles of a company, or
(b) an agreement with the company, or

(c) aresolution passed in its general meeting, or by its Board of Directors, and includes a director occupying
the position of the managing director, by whatever name called.

Explanation to Section 2 (54) clarifies that substantial powers of the management shall not be deemed
to include the power to do such administrative acts of a routine nature when so authorised by the Board
such as:

(a) the power to affix the common seal of the company to any document or

(b) to draw and endorse any cheque on the account of the company in any bank or
(c) todraw and endorse any negotiable instrument or

(d) tosign any certificate of share or

(e) to direct registration of transfer of any share.

Whole Time Director [Section 2(94)]
'Whole-time director' includes a director in the whole time employment of the company.
Manager [Section 2(53)]

‘Manager' means an individual who, subject to the superintendence, control and direction of the Board of
Directors, has the management of the whole, or substantially the whole, of the affairs of a company, and
includes a director or any other person occupying the position of a manager, by whatever name called,
whether under a contract of service or not.

E:1.2 PAYMENT OF REMUNERATION TO DIRECTORS AND MANAGERIAL PERSONNEL AND DISCLOSURE

1.2.1

Appointment of Managing Director, Whole Time Director or Manager (Section 196)

Section 196 of the Act contain the provisions for appointment of Managing Director, Whole Time Director or
Manager. According to this section:

CORPORATE LAWS & COMPLIANCE 125



THE COMPANIES ACT, 2013

126

(@) No company shall appoint or employ a managing director and a manager at the same time. [Section
196 (1)].

()

(©)

(d)

No company shall appoint or re-appoint any person as its managing director, whole time director or

manager for a term exceeding five years at a time; Provided that no re-appointment shall be made
earlier than one year before the expiry of his term.

No company shall appoint or continue the employment of any person as managing director, whole-
time director or manager who:

)

@

®

4)

is below the age of 21 years or has attained the age of 70 years. Provided that a person who has
attained the age of seventy years may be appointed to such office by the passing of a special
resolution in which case the explanatory statement annexed to the notice for such motion shall
indicate the justification for appointing such person.

is an undischarged insolvent or has at any time been adjudged as an insolvent, or

has at any time suspended payment to his creditors or makes, or has at any time made, a
composition with them, or

has at any time been convicted by a court of an offence and sentenced for a period of more than
six months.

Schedule V to the Companies Act, 2013, prescribes additional conditions for managing or whole-time
director or a manager to be eligible for appointment. The schedule stipulates that :

)

@)

©)

4)

he had not been sentenced to imprisonment for any period, or to a fine exceeding one thousand
rupees, for the conviction of an offence under 16 Acts as specified under Schedule V.

he had not been detained for any period under the Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974:

Provided that where the Central Government has given its approval to the appointment of a person
convicted or detained under para (1) or para (2), as the case may be, no further approval of the
Central Government shall be necessary for the subsequent appointment of that person if he had
not been so convicted or detained subsequent to such approval.

where he is a managerial person in more than one company, he draws remuneration from one or
more companies subject to the ceiling provided in section V of Part Il

he is resident of India.

In this context, 'resident in India' includes a person who has been staying in India for a continuous
period of not less than twelve months immediately preceding the date of his appointment as a
managerial person and who has come to stay in India,
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1.2.1.1

1.2.1.2

a) fortaking up employment in India; or
b) for carrying on a business or vacation in India.

Procedure of appointment [section 196 (4)]

@

(b)

(c)

(d)

(e)

Subject to the provisions of section 197 and Schedule V, a managing director, whole-time director or
manager shall be appointed, and the terms and conditions of such appointment and remuneration
payable be approved by the Board of Directors at a meeting.

The terms and conditions and remuneration approved by Board of Directors as above shall be subject
to the approval of shareholders by a resolution at the next general meeting of the company.

In case such appointment is at variance to the conditions specified in the Schedule V of the Companies
Act, 2013, the appointment shall be approved by the Central Government.

The notice convening Board or general meeting for considering such appointment shall include the
terms and conditions of such appointment, remuneration payable and such other matters including
interest, of a director or directors in such appointments, if any.

A return in the prescribed form (Form No. MR-1) along with the prescribed fee shall be filed with the
Registrar within sixty days of such appointment.

Subject to the provisions of this Act, where an appointment of a managing director, whole-time director or

manager is not approved by the company at a general meeting, any act done by him before such

approval shall deemed to be valid [Section 196 (5)].

Appointment of Key Managerial Personnel (Section 203)

Section 203 of the Companies Act, 2013 lays down the provisions for appointment of Key Managerial
Personnel of companies.

(CY

Who is KMP [section 203(1)]: Every company belonging to such class or classes of companies as may be
prescribed, shall have the following whole time key managerial personnel:

(1) Managing Director, or Chief Executive Officer or Manager and in their absence, a Whole time
Director.

(2) Company Secretary, and

(3) Chief Financial Officer.

According to Rule 8 of the Companies (Appointment and Remuneration of Managerial Personnel)
Rules, 2014 every listed company and every other public company having a paid up share capital
of ¥ 10 crore or more shall have whole-time key managerial personnel.
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()

(©)

(d)

(e)

Further, as per the Companies (Appointment and Remuneration of Managerial Personnel)
Amendment Rules, 2014, a company other than a company covered under Rule 8 above, which
has a paid up share capital of ¥ 5 crore or more shall have a whole-time company secretary.

With the insertion of Rule 8 A to the above rules, it is now mandatory of every other company to
have a whole time company secretary if it's paid up share capital is ¥ 5 Crores or more.

Prohibition on individual to be appointed as chairperson as well as Managing Director or Chief
Executive Officer at the same time [Proviso to section 203(1)].

After the date of commencement of this Act, an individual shall not be appointed or reappointed
as the chairperson of the company, in pursuance of the articles of the company, as well as the
managing director or Chief Executive Officer of the company at the same time unless:

(1) the articles of such a company provide otherwise; or
(2) the company does not carry multiple businesses. [First proviso to section 203(1)].

Provided that the above mentioned prohibition shall not apply to such class of companies
engaged in multiple businesses and which has appointed one or more Chief Executive Officers
for each such business as may be notified by the Central Government. [second proviso to
section 203(1)].

Conditions for appointment:

(1) Every whole-time key managerial personnel of a company shall be appointed by means of a
resolution of the Board containing the terms and conditions of the appointment including the
remuneration. [Section 203 (2)].

(2) A whole-time key managerial personnel shall not hold office in more than one company at the
same time except in its subsidiary company [Section 203 (3)].

Provided that nothing in the above sub section shall disentitle a key managerial personnel from
being a director in any company with the permission of the Board.

Transitional period: If the whole-time KMP is holding office in more than one company at the same
time on the commencement of this Act, he shall, within a period of months from such
commencement, choose one company, in which he wishes to continue to hold the office of KMP.

Managing Director or manager in more than one company [Third proviso to section 203(3)]:

(1) A company may appoint or employ a person as its managing director, if he is the managing
director or manager of one, and of not more than one, other company.

(2) Such appointment or employment is made or approved by a resolution passed at a meeting of
the Board with the consent of all the directors present at the meeting.
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(3) Itis further provided that specific notice of such meeting, and of the resolution to be moved
thereat has been given to all the directors then in India.

(f) Casual Vacancy [section 203(4)]: If the office of any whole-time KMP is vacated, the resulting

vacancy shall be filled-up by the Board at a meeting of the Board within a period of six months from

the date of such vacancy.

(g) Penalty for contravention [Section 203(5)]:

(1) On company: If a company contravenes the provisions of this section, the company shall be

punishable with fine which shall not be less than ¥ 1 lac but which may extend to ¥ 5 Lacs.

(2) On director and KMP: Every director and KMP of the company who is in default shall be
punishable with fine which may extend to ¥ 50,000 and where the contravention is a continuing

one, with a further fine which may extend to ¥ 1,000 for every day after the first during which the

contravention continues.

inadequacy of profits (Section 197)

1.2.1.3 Overall maximum managerial remuneration and managerial remuneration inca se of absence or

Section 197 of the Companies Act, 2013 lays down the provisions for overall maximum managerial

remuneration and managerial remuneration in case of absence or inadequacy of profits. According to this

section:

(a) Overall Maximum Managerial Remuneration [Section 197(1)]

(1) The overall managerial remuneration to the Directors including managing director, whole time
director and manager is summarized as under:

Persons entitled for

Maximum

If remuneration exceeds maximum

remuneration remuneration in any remuneration in any financial year as
financial year provided under column (b)
(@) (b) (c)

Directors including
managing director, whole
time director and manager of
public companies

11% of the net profits of the
company for that financial
year

Company in general meeting with
approval of Central Government
subject to provisions of Schedule V may
pay remuneration in excess
of 11% of the net profits of the company

One Managing director/
Whole time director/ manager

5% of the net profits of the
company for that year

With the approval of the company in
general meeting this limit may be
exceeded

More than one Managing
director/ Whole time director/
manager

10% of the net profits

With the approval of the company in
general meeting this limit may be
exceeded.
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Directors who are neither 1% of the net profits of the | Approval of the company in general
Managing director nor whole company if there is a meeting is required
time directors managing director or a
whole time director

Directors who are neither 3% of the net profits of the | Approval of the company in general
Managing director nor whole | company if there is no meeting is required
time directors managing director or
whole time director

(2) Section 197(8) further provides that the net profits shall be computed in the manner laid down in
section 198 except that the remuneration of the directors shall not be deducted from the gross
profits.

(b) Remuneration rendered in any other capacity [Section 197 (4)]

(1) The remuneration payable to the directors of a company, including any managing or whole-time
director or manager, shall be determined, in accordance with and subject to the provisions of this
section, either

a) by the articles of the company, or

b) by aresolution or,

c) if the articles so require, by a special resolution, passed by the company in general meeting,
and

(2) the remuneration payable to a director determined aforesaid shall be inclusive of the remuneration
payable to him for the services rendered by him in any other capacity.

(3) Any remuneration for services rendered by any such director in other capacity shall not be so
included if:
a) the services rendered are of a professional nature, and

b) in the opinion of the Nomination and Remuneration Committee, if the company is covered
under sub-section (1) of section 178, or the Board of Directors in other cases, the director
possesses the requisite qualification for the practice of the profession.

(c) Sitting Fees to directors [Section 197 (5)]

(1) A director may receive remuneration by way of fee for attending meetings of the Board or
Committee thereof or for any other purpose whatsoever as may be decided by the Board.

(2) The sitting fees shall not exceed one lakh rupees per meeting of the Board or committee thereof. [As
per the Companies (Appointment and Remuneration of Managerial personnel) Rules, 2014].

However, for Independent Directors and Women Directors, the sitting fee shall not be less than the
sitting fee payable to other directors.
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(3) The percentages under sub-section (1) shall be exclusive of any sitting fees payable to directors for
attending meetings of the Board or committee thereof or for any other purpose whatsoever as may
be decided by the Board.

(4) Different fees for different classes of companies and fees in respect to independent directors may
be such as may be prescribed.

(d) Mode of remuneration [Section 197 (8)]

A director or manager may be paid remuneration either by way of a monthly payment or at a specified
percentage of the net profits of the company or partly by one way and partly by the other.

(e) No profits or profits are inadequate [Section 197 (3) & (11)]

(1) Ifin any financial year, a company has no profits or its profits are inadequate, the company shall not
pay by way of remuneration any sum exclusive of sitting fees to its directors, including any
managing or whole- time director or manager except in accordance with the provisions of
Schedule V.

(2) If the company is not able to comply with such provisions of Schedule V in the above case, then
previous approval of the Central Government shall be taken.

(3) In cases where Schedule V is applicable on grounds of no profits or inadequate profits, any provision
relating to the remuneration of any director which purports to increase or has the effect of
increasing the amount thereof, whether the provision be contained in the company's memorandum
or articles, or in an agreement entered into by it, or in any resolution passed by the company in
general meeting or its Board, shall not have any effect unless such increase is in accordance with
the conditions specified in that

Schedule and if such conditions are not being complied, the approval of the Central Government
had been obtained.

(f) Remuneration of Independent Director [Section 197 (7)]
Notwithstanding anything contained in any other provision of this Act but subject to the provisions of
this section, an independent director shall not be entitled to any stock option and may receive
remuneration by way of:
(a) sitting fees in terms of section 197 (5),

(b) reimbursement of expenses for participation in the Board and other meetings, and
(c) profit related commission as may be approved by the members.
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(g) Refund of excess [Section 197 (9)]

(h)

()

132

If any director draws or receives, directly or indirectly, by way of remuneration any such sums in

excess of the limit prescribed by this section or without the prior sanction of the Central Government,

where itis required, he shall refund such sums to the company and until such sum is refunded, hold it
in trust for the company.

The company shall not waive the recovery of any sum refundable to it under sub-section (9) unless
permitted by the Central Government. [Section 197(10)].

Disclosure by listed company [Section 197 (12)]

)

@

®

Every listed company shall disclose in the Board's report, the ratio of the remuneration of each
director to the median employee's remuneration and such other details as may be prescribed.
The details are prescribed under the Companies (Appointment and Remuneration of
Managerial personnel) Rules, 2014.

The board's report shall include a statement showing the name of every employee of the
company, who:

a) if employed throughout the financial year, was in receipt of remuneration for that year
which, in the aggregate, was not less than sixty lakh rupees.

b) if employed for a part of the financial year, was in receipt of remuneration for any part of
that year, at a rate which, in the aggregate, was not less than five lakh rupees per month.

c) if employed throughout the financial year or part thereof, was in receipt of remuneration in
that year which, in the aggregate, or as the case may be, at a rate which, in the
aggregate, is in excess of that drawn by the managing director or whole-time director or
manager and holds by himself or along with his spouse and dependent children, not less
than two percent of the equity shares of the company.

The statement referred to in above para (b) shall also indicate some particulars of the above
employees like designation, remuneration received, nature of employment, qualification and
experience, date of commencement of employment, age, last employment held by such
employee before joining the company, the percentage of equity shares held by the employee
in the company within the meaning of clause (ii) of para (b) above, and whether any such
employee is a relative of any director or manager of the company and if so, name of such
director or manager.

Insurance for indemnification [Section 197 (13)]

)

Where any insurance is taken by a company on behalf of its managing director, whole time
director, manager, Chief Executive Officer, Chief Financial Officer or Company Secretary for
indemnifying any of them against any liability in respect of any negligence, default,
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misfeasance, breach of duty or breach of trust for which they may be guilty in relation to the

company, the premium paid on such insurance shall not be treated as part of the remuneration

payable to any such personnel.

(2) Provided that, if such person is proved to be guilty, the premium paid on such insurance shall be

treated as part of the remuneration.

(i) Receiving Commission [Section 197 (14)]

Subject to the provisions of this section, any director who is in receipt of any commission from the

company and who is a managing or whole-time director of the company shall not be disqualified

from receiving any remuneration or commission from any holding company or subsidiary company

of such company subject to its disclosure by the company in the Board's report.

(k) Contravention [Section 197 (15)]

If any person contravenes the provisions of section 197, he shall be punishable with fine which shall
not be less than ¥ 1 Lakh but which may extend to ¥ 5 Lakhs.

1.2.1.4 Calculation of profits (Section 198)

According to this section:

Profits for the purpose of managerial remuneration shall be calculated as follows:

Profits for the purpose of managerial remuneration shall be calculated as follows:

Credit shall be given for the sums specified in section
198(2)

Add:

Bounties and subsidies received from any Government, or
any public authority constituted or authorised in this
behalf, by any Government, unless and except in so far as
the Central Government otherwise directs.

Credit shall not be given for those specified in

section 198(3)

Less: (if credited to the P&L A/c for arriving at

Profit before tax

a. profits, by way of premium on shares or
debentures of the company, which are
issued or sold by the company;

b. profits on sales by the company of
forfeited shares;

c. profits of a capital nature including profits
from the sale of the undertaking or any of
the undertakings of the company or of
any part thereof;

d. profits from the sale of any immovable
property or fixed assets of a capital
nature comprised in the undertaking or
any of the undertakings of the company,
unless the business of the company
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consists, whether wholly or partly, of
buying and selling any such property or
assets:

Provided that where the amount for
which any fixed asset is sold exceeds the
written-down value thereof, credit shall
be given for so much of the excess as is
not higher than the difference between
the original cost of that fixed asset and its
written- down value;

e. any change in carrying amount of an
asset or of a liability recognised in equity
reserves including surplus in profit and loss
account on measurement of the asset or
the liability at fair value.

Sums specified in section 198(4) shall be deducted

a.
b.
C.

all the usual working charges;

directors” remuneration;

bonus or commission paid or payable to any
member of the company's staff, or to any engineer,
technician or person employed or engaged by the
company, whether on a whole-time or on a part-
time basis;

any tax notified by the Central Government as being
in the nature of a tax on excess or abnormal profits;
any tax on business profits imposed for special
reasons or in special circumstances and notified by
the Central Government in this behalf;

interest on debentures issued by the company;
interest on mortgages executed by the company
and on loans and advances secured by a charge
on its fixed or floating assets;

interest on unsecured loans and advances;
expenses on repairs, whether to immovable or to
movable property, provided the repairs are not of a
capital nature;

outgoings inclusive of contributions made under
section 181;

depreciation to the extent specified in section 123;
the excess of expenditure over income, which had
arisen in computing the net profits in accordance
with this section in any year which begins at or after
the commencement of this Act, in so far as such
excess has not been deducted in any subsequent

Sums specified in section 198 (5) shall not be

deducted:

(a) income-tax and super-tax payable by the
company under the Income-tax Act,
1961, or any other tax on the income of
the company not falling under clauses
(d) and (e) of subsection (4) of Section
198;

(b) any compensation, damages or
payments made voluntarily, that is to say,
otherwise than in the nature of a liability
such as is referred to in clause (m) of sub-
section (4) of section 198;

(c) loss of a capital nature including loss on
sale of the undertaking or any of the
undertakings of the company or of any
part thereof not including any excess of
the written-down value of any asset
which is sold, discarded, demolished or
destroyed over its sale proceeds or its
scrap value;

(d) any change in carrying amount of an
asset or of a liability recognised in equity
reserves including surplus in profit and loss
account on measurement of the asset or
the liability at fair value.
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year preceding the year in respect of which the net
profits have to be ascertained;

m. any compensation or damages to be paid in virtue
of any legal liability including a liability arising from a
breach of contract;

n. any sum paid by way of insurance against the risk of
meeting any liability such as is referred to in clause (m)
above;

0. debts considered bad and written off or adjusted
during the year of account.

1.2.1.5 Ceniral Government or company to fix limit with regard to remuneration (Section 200)

(a) According to section 200 of the Companies Act, 2013, notwithstanding anything contained in this
Chapter, the Central Government or a company may, while according its approval under section 196,
to any appointment or to any remuneration under section 197 in respect of cases where the company
has inadequate or no profits, fix the remuneration within the limits specified in this Act, at such amount or
percentage of profits of the company, as it may deem fit and while fixing such remuneration the Central
Government shall have regard to:

(1) the financial position of the company.

(2) the remuneration or commission drawn by the individual concerned in any other capacity.
(3) the remuneration or commission drawn by him from any other company.

(4) professional qualifications and experience of the individual concerned.

(5) any other matters as may be prescribed

(b) According to Rule 6 of the Companies (Appointment and Remuneration of Managerial Personnel) Rules,
2014, for the purposes of clause (e) above the Central Government or the company shall have regard
to the following matters, namely:

(1) the Financial and operating performance of the company during the three preceding financial
years.

(2) the relationship between remuneration and performance.
(3) the principle of proportionality of remuneration within the company, ideally by a rating
methodology which compares the remuneration of directors to that of other directors on the board

and employees or executives of the company.

(4) whether remuneration policy for directors differs from remuneration policy for other employees and
if so, an explanation for the difference.
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(5) the securities held by the director, including options and details of the shares pledged as at the end
of the preceding financial year.

E:1.3 POWERS OF BOARD OF DIRECTORS AND RESTRICTIONS ON THE POWERS OF DIRECTORS

1.3.1

136

Power of the Board of Directors (Section 179)

Section 179 of the Act, provides Powers of Board. According to this section:

(Y

()

(c)

(d)

(e)

The Board of Directors of a company shall be entitled to exercise all such powers, and to do all such
acts and things, as the company is authorised to exercise and do.

However, while exercising such power or doing such act or thing, the Board shall be subject to the
provisions contained in that behalf in this Act, or in the memorandum or articles, or in any regulations not
inconsistent therewith and duly made thereunder, including regulations made by the company in
general meeting [Section 179 (1)].

The Board shall not exercise any power or do any act or thing which is directed or required, whether
under this Act or by the memorandum or articles of the company or otherwise, to be exercised or done
by the company in general meeting [Section 179 (1)].

No regulation made by the company in general meeting shall invalidate any prior act of the Board
which would have been valid if that regulation had not been made [Section 179 (2)].

Powers of the Board to be exercised by the Board by means of the resolution passed at a duly
convened Board meeting [Section 179 (3)]:

(1) to make calls on shareholders in respect of money unpaid on their shares;
(2) to authorise buy-back of securities under section 68;

(3) toissue securities, including debentures, whether in or outside India;

(4) to borrow monies;

(5) toinvest the funds of the company;

(6) to grantloans or give guarantee or provide security in respect of loans;
(7) to approve financial statement and the Board‘s report;

(8) to diversify the business of the company;

(9) to approve amalgamation, merger or reconstruction;

(10) to take over a company or acquire a controlling or substantial stake in another company;
(11) any other matter which may be prescribed

Additionally, Rule 8 of the Companies (Meetings of Board and its Powers) Rules, 2014 has prescribed
certain more powers that shall also be exercised by the Board of Directors only by means of resolutions
passed at meetings of the Board:

(1) to make political contributions;
(2) to appoint or remove KMP
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®

@

(3) to appointinternal auditors and secretarial auditor;

Vide Notification No. G.S.R. 206(E) dated 18th March, 2015, in rule 8 item numbers(3),(5),(6),(7),(8),and
(9) and the entries relating thereto have been omitted by the Companies( Meetings of Board and its
Powers) Amendment Rules, 2015.

Power to delegate certain powers of the Board: The Board may, by a resolution passed at a meeting,
delegate the powers specified in points (d) to (f) above, on such conditions as it may specify to:

(1) any committee of directors,

(2) the managing director,

(3) the manager or any other principal officer of the company, or

(4) the principal officer of the branch office (in the case of a branch office of the company).

Matters referred to in clauses (d), (e), and (f) of sub-section (3) of section 179 may be decided by the
board by circulation instead of at a meeting in respect to the companies covered under section 8 of
the Companies Act, 2013.

However, the acceptance by a banking company in the ordinary course of its business of deposits of
money from the public repayable on demand or otherwise and withdrawable by cheque, draft, order
or otherwise, or the placing of monies on deposit by a banking company with another banking
company on such conditions as the Board may prescribe, shall not be deemed to be a borrowing of
monies or, as the case may be, a making of loans by a banking company within the meaning of this
section [Section 179 (3)].

Nothing in this section shall however be deemed to affect the right of the company in the general
meeting, to impose restrictions and conditions on the exercise by the Board of any of the powers
specified in this section above [Section 179 (4)].

Restrictions on powers of Board (Section 180)

Section 180 of the Act, provides for Restrictions on powers of Board. According to section 180 (1):

The Board of Directors of a company shall exercise the following powers only with the consent of the

company by a special resolution, namely:

(@) To sell, lease or otherwise dispose of the whole or substantially the whole of the undertaking of the

company or where the company owns more than one undertaking, of the whole or substantially the
whole of any of such undertakings.

(1) 'Undertaking' shall mean an undertaking in which the investment of the company exceeds twenty
per cent. of its net worth as per the audited balance sheet of the preceding financial year or an
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()

(©)

(d)

undertaking which generates twenty per cent. of the total income of the company during the
previous financial year.

(2) The expression 'substantially the whole of the undertaking' in any financial year shall mean twenty
per cent. or more of the value of the undertaking as per the audited balance sheet of the
preceding financial year.

To invest otherwise in trust securities the amount of compensation received by it as a result of any
merger or amalgamation.

This section is not applicable to private company.

to borrow money, where the money to be borrowed, together with the money already borrowed by the
company will exceed aggregate of its paid-up share capital and free reserves, apart from temporary
loans obtained from the company‘s bankers in the ordinary course of business.

The acceptance by a banking company, in the ordinary course of its business, of deposits of money
from the public, repayable on demand or otherwise, and withdrawable by cheque, draft, order or
otherwise, shall not be deemed to be a borrowing of monies by the banking company within the
meaning of this clause.

Temporary loans' means loans repayable on demand or within six months from the date of the loan
such as short-term, cash credit arrangements, the discounting of bills and the issue of other short-term
loans of a seasonal character, but does not include loans raised for the purpose of financial expenditure
of a capital nature;

To remit, or give time for the repayment of, any debt due from a director.

(1) Every special resolution passed by the company in general meeting in relation to the exercise of
the powers referred to in point (c) above shall specify the total amount up to which monies may be
borrowed by the Board of Directors [Section 180 (2)].

(2) Nothing contained in above point (a) shall affect:

a) the title of a buyer or other person who buys or takes on lease any property, investment or
undertaking as is referred to in that clause, in good faith, or

b) The sale or lease of any property of the company where the ordinary business of the company
consists of, or comprises, such selling or leasing.

(3) Any special resolution passed by the company consenting to the transaction as is referred to in
above point (a) may stipulate such conditions as may be specified in such resolution, including
conditions regarding the use, disposal or investment of the sale proceeds which may result from the
transactions.
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Provided that, this sub section shall not be deemed to authorise the company to effect any
reduction in its capital except in accordance with the provisions contained in this Act.

(4) No debt incurred by the company in excess of the limit imposed by above point (c) shall be valid or
effectual, unless the lender proves that he advanced the loan in good faith and without knowledge
that the limit imposed by that clause had been exceeded.

E: 1.4 OBTAINING DIN

'‘Director Identification Number' (DIN) means an identification nhumber allotted by the Central Government to any
individual, intending to be appointed as director or to any existing director of a company, for the purpose of his
identification as a director of a company. Section 153 to 157 of the Companies Act, 2013 provide for making
application to Central Government for allotment of DIN and other matters connected there with.

1.4.1 Application for allotment of Director Identification Number (Section 153)

Section 153 of the Act deals with the filing of application to the Central Government for allotment of DIN.
According to it, every individual intending to be appointed as director of a company shall make an
application for allotment of DIN to the Central Government in such form and manner and along with such
fees as may be prescribed.

Rule 9 of the Companies (Appointment and Qualification of Directors) Rules, 2014 provides a detailed
procedure for making application for allotment of DIN. The procedure is detailed below:

(a) Every individual, who is to be appointed as director of a company shall make an application
electronically in Form DIR-3, to the Central Government for the allotment of a DIN along with such fees
as prescribed.

(b) The Central Government shall provide an electronic system to facilitate submission of application for the
allotment of DIN through the portal on the website of the Ministry of Corporate Affairs.

(c) The applicant shall download Form DIR-3 from the portal, fill in the required particulars sought therein,
verify and sign the form and after attaching copies of the following documents, scan and file the entire
set of documents electronically:

(1) photograph;

(2) proof of identity;

(3) proof of residence; and

(4) specimen signature duly verified.

(d) Form DIR-3 shall be signed and submitted electronically by the applicant using his or her own Digital
Signature Certificate and shall be verified digitally by:
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(e)

(1) a chartered accountant in practice or a company secretary in practice or a cost accountant in
practice, or

(2) a company secretary in full time employment of the company or by the managing director or
director of the company in which the applicantis to be appointed as director.

In case the name of a person does not have a last name, then his or her father’s or grandfather’s
surname shall be mentioned in the last name along with the declaration in Form No. DIR-3A.

Allotment of Director Identification Number (Section 154)

According to this section, the Central Government shall, within one month from the receipt of the
application under section 153, allot a Director Identification Number (DIN) to the applicant in such manner
as may be prescribed.

Rule 10 of the Companies (Appointment and Qualification of Directors) Rules, 2014 provides the procedure
for allotment of DIN according to which:

(€Y

()

(©)

On the submission of the Form DIR-3 on the portal and payment of the requisite amount of fees through
online mode, an application number shall be generated by the system automatically.

After generation of application number, the Central Government shall process the applications
received for allotment of DIN and decide on the approval or rejection thereof and communicate the
same to the applicant along with the DIN allotted in case of approval by way of a letter by post or
electronically or in any other mode, within a period of one month from the receipt of such application.

If the Central Government, on examination, finds such application to be defective or incomplete in any
respect, it shall give intimation of such defect or incompleteness, by placing it on the website and by
email to the applicant who has filed such application, directing the applicant to rectify such defects or
incompleteness by resubmitting the application within a period of 15days of such placing on the
website and emaiil.

Provided that the Central Government shall:

(1) reject the application and direct the applicant to file fresh application with complete and correct
information, where the defect has been rectified partially or the information given is still found to be
defective.

(2) treat and label such application as invalid in the electronic record in case the defects are not
removed within the given time, and

(3) inform the applicant either by way of letter by post or electronically or in any other mode.

(d) In case of rejection or invalidation of application, the fee so paid with the application shall neither
be refunded nor adjusted with any other application.
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(e) All DIN allotted to individual(s) by the Central Government before the commencement of these

®

rules shall be deemed to have been allotted to them under these rules.

The DIN so allotted under these rules is valid for the life-time of the applicant and shall not be
allotted to any other person.

The MCA vide Notification No. S.O. 1354(E) dated 21st May, 2014 delegates the powers and functions of
the Central Government in respect of allotment of Director Identification Number under section 154 of
the Companies Act, 2013 to the Regional Director, Joint Director, Deputy Director or Assistant Director
posted in the office of Regional Director at Noida.

Prohibition to obtain more than one DIN (Section 155)

According to this section, no individual, who has already been allotted a DIN under section 154, shall apply

for, obtain or possess another Director Identification Number (DIN).

Director to intimate DIN (Section 156)

Section 156 of the Companies Act, 2013, provides for a Director to intimate the DIN allotted to him.
According to this section, every existing director shall, within one month of the receipt of DIN from the

Central Government, intimate his DIN to the company or all companies wherein he is a director.

Company to inform DIN to Registrar (Section 157)

(a) According to this section:

)

@

Every company shall, within 15 days of the receipt of intimation under section 156, furnish the DIN of
all its directors to the Registrar or any other officer or authority as may be specified by the Central
Government with such fees as may be prescribed or with such additional fees as may be prescribed
within the time specified under section 403.

Every such intimation shall be furnished in such form and manner as may be prescribed. [Section
157(1)].

If a company fails to furnish the DIN under sub-section (1) above, before the expiry of the period
specified under section 403 with additional fee, the company shall be punishable with fine which
shall not be less than ¥ 25,000 but which may extend to ¥ 1,00,000 and every officer of the company
who is in default shall be punishable with fine which shall not be less than ¥ 25,000 but which may
extend to ¥ 1,00,000. [Section 157(2)].

(b) According to Rule 10A of the Companies (Appointment and Qualification of Directors) Amendment
Rules, 2014:

)

Every director, functioning as a director in one or more companies on or before the 30th June, 2007
and who has not yet intimated his DIN to such company or companies shall, within one month of
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the receipt of Director Identification Number from the Central Government, intimate his Director
Identification Number to the company or all companies wherein he is a director as per Form DIR-3B.

(2) The intimation by the company of Director Identification Number of its directors under section 157 of
the Act shall be furnished in Form DIR-3C within 15 days of receipt of intimation under section 156.

Obligation to indicate DIN (Section 158)

According to section 158 of the Companies Act, 2013,every person or company, while furnishing any return,
information or particulars as are required to be furnished under this Act, shall mention the Director
Identification Number in such return, information or particulars in case such return, information or particulars
relate to the director or contain any reference of any director.

Punishment for contravention (Section 159)

Section 159 of the Companies Act, 2013 provides for Punishment for contravention of any of the provisions of
section 152, 155 and 156 of the Act.

According to the section, if any individual or director of a company, contravenes any of the provisions of
section 152, 155 and 156, such individual or director of the company shall be punishable with imprisonment
for a term which may extend to 6 months or with fine which may extend to ¥ 50,000 and where the
contravention is a continuing one, with a further fine which may extend to ¥ 500 for every day after the first
during which the contravention continues.

Cancellation or surrender or Deactivation of DIN

Rule 11 of the Companies (Appointment and Qualification of Directors) Rules, 2014 as amended by the
Companies (Appointment and Qualification of Directors) Amendment Rules, 2014, lays down the procedure
for cancellation or surrender or deactivation of DIN as under:

The Central Government or Regional Director (Northern Region), Noida or any officer authorised by the
Regional Director may, upon being satisfied on verification of particulars or documentary proof attached
with the application received along with fee as specified in Companies (Registration Offices and Fees)
Rules, 2014, from any person, cancel or deactivate the DIN in case:

(a) the DIN is found to be duplicated in respect of the same person provided the data related to both the
DINs shall be merged with the validly retained number.

(b) the DIN was obtained in a wrongful manner or by fraudulent means; Provided that before cancellation
or deactivation of DIN pursuant to the above clause (b), an opportunity of being heard shall be given to
the concerned individual.

For this purpose:

(1) the term wrongful manner means if the DIN is obtained on the strength of documents which are not
legally valid or incomplete documents are furnished or on suppression of material information or on
the basis of wrong certification or by making misleading or false information or by misrepresentation.
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(c)
(d)
(e)
®

(2) the term fraudulent means means if the DIN is obtained with an intent to deceive any other person
or any authority including the Central Government.

of the death of the concerned individual.
the concerned individual has been declared as a person of unsound mind by a competent Court.
if the concerned individual has been adjudicated an insolvent.

on an application made in Form DIR-5 by the DIN holder to surrender his or her DIN along with
declaration that he has never been appointed as director in any company and the said DIN has never
been used for filing of any document with any authority, the Central Government may deactivate such
DIN.

Provided that before deactivation of any DIN in such case, the Central Government shall verify e-
records.

Intimation of changes in particulars specified in DIN application

Rule 12 of the Companies (Appointment and Qualification of Directors) Rules, 2014 as amended by the
Companies (Appointment and Qualification of Directors) Amendment Rules, 2014, provides for the
procedure for Intimation of changes in particulars specified in the DIN application according to which:

@

(b)

(c)

(d)

Every individual who has been allotted a DIN under these rules shall, in the event of any change in his
particulars as stated in Form DIR-3, intimate such change(s) to the Central Government within a period
of thirty days of such change(s) in Form DIR-6 in the following manner, namely:

(1) The applicant shall download Form DIR-6 from the portal, fill in the relevant changes, verify the Form
and attach duly scanned copy of the proof of the changed particulars and submit electronically.

(2) the form shall be digitally signed by a chartered accountant in practice or a company secretary in
practice or a cost accountant in practice.

(3) the applicant shall submit the Form DIR-6.

The Central Government, upon being satisfied, after verification of such changed particulars from the
enclosed proofs, shall incorporate the said changes and inform the applicant by way of a letter by post
or electronically or in any other mode confirming the effect of such change in the electronic database
maintained by the Ministry.

The DIN cell of the Ministry shall also intimate the change(s) in the particulars of the director submitted to
it in Form DIR-6 to the concerned Registrar(s) under whose jurisdiction the registered office of the
company(s) in which such individual is a director is situated.

The concerned individual shall also intimate the change(s) in his particulars to the company or
companies in which he is a director within 15 days of such change.
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Compensation for loss of office of managing or whole-time director or manager (Section 202)

Section 202 of the Companies Act, 2013 provides the provisions for compensation for loss of office of
managing or whole-time director or manager as under:

@

()

(c)

(d)

(e)

A company may make payment to a managing or whole-time director or manager, but not to any
other director, by way of compensation for loss of office, or as consideration for retirement from office or
in connection with such loss or retirement.

No payment of compensation shall be made in the following cases:

(1) where the director resigns from his office as a result of the reconstruction of the company, or of its
amalgamation with any other body corporate or bodies corporate, and is appointed as the
managing or whole-time director, manager or other officer of the reconstructed company or of the
body corporate resulting from the amalgamation.

(2) where the director resigns from his office otherwise than on the reconstruction of the company or its
amalgamation as aforesaid.

(3) where the office of the director is vacated under sub-section (1) of section 167.

(4) where the company is being wound up, whether by an order of the Tribunal or voluntarily, provided
the winding up was due to the negligence or default of the director.

(5) where the director has been guilty of fraud or breach of trust in relation to, or of gross negligence in
or gross mismanagement of, the conduct of the affairs of the company or any subsidiary company
or holding company thereof, and

(6) where the director has instigated, or has taken part directly or indirectly in bringing about, the
termination of his office.

The compensation payable to such managing director or whole-time director or manager shall not
exceed the remuneration he would have earned if he would have been in office for the remainder of
his term or three years, whichever is shorter, calculated on the basis of the average remuneration
earned by him during a period of three years immediately preceding the date on which he ceased to
hold such office, or where he held the office of less than three years, then for such shorter period.

No such payment however can be made at all if winding up of the company is commenced whether
before or within 12 months after, the date on which he ceased to hold office, if the assets on winding up
(after deducting expenses on winding up) are not sufficient to repay the shareholders the capital,
including premiums if any, contributed by them.

Nothing in this section shall be deemed to prohibit the payment to a managing or whole - time director,
or manager, of any remuneration for services rendered by him to the company in any other capacity.
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E:1.6 WAIVER OF RECOVERY OF REMUNERATION (SECTION 199)

Section 199 of the Act provides for recovery of remuneration in certain cases.
According to this section:

Without prejudice to any liability incurred under the provisions of this Act or any other law for the time being in force,
where a company is required to re-state its financial statements due to fraud or non-compliance with any
requirement under this Act and the rules made thereunder, the company shall recover from any past or present
managing director or whole-time director or manager or Chief Executive Officer (by whatever name called) who,
during the period for which the financial statements are required to be re-stated, received the remuneration
(including stock option) in excess of what would have been payable to him as per restatement of financial
statements.

E: 1.7 MAKING LOANS TO DIRECTORS, DISCLOSURE OF IN TEREST OF A DIRECTOR,

HOLDING OF OFFICE OR PLACE OF PROFIT BY A DIRECTOR/RELATIVE

1.7.1 Loan to directors, etc. (Section 185)
Section 185 of the Act provides for Loan to directors, etc. According to this section:

No company shall, directly or indirectly, advance any loan, including any loan represented by a book debt,
to any of its directors or to any other person in whom the director is interested or give any guarantee or
provide any security in connection with any loan taken by him or such other person.

Exceptions: The above restriction does not apply in the following circumstances:

(a) the giving of any loan to a managing or whole-time director:

(1) as a part of the conditions of service extended by the company to all its employees; or
(2) pursuant to any scheme approved by the members by a special resolution; or

(b) a company which in the ordinary course of its business provides loans or gives guarantees or securities
for the due repayment of any loan and in respect of such loans an interest is charged at a rate not less
than the bank rate declared by the Reserve Bank of India.

(1) any loan made by a holding company to its wholly owned subsidiary company or any guarantee
given or security provided by a holding company in respect of any loan made to its wholly owned

subsidiary company, or

(2) Any guarantee given or security provided by a holding company in respect of any loan made by
any bank or financial institution to its subsidiary company:
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Provided that the loans made under clauses(c) and (d) are utilized by the subsidiary company for its
principal business activities. [Inserted by the Companies (Amendment) Act, 2015]

Explanation

The expression to any other person in whom director is interested means:

a) any director of the lending company, or of a company which is its holding company or any partner
or relative of any such director.

b) any firm in which any such director or relative is a partner.

Cc) any private company of which any such director is a director or member.

d) any body corporate at a general meeting of which not less than twenty - five per cent. of the total
voting power may be exercised or controlled by any such director, or by two or more such directors,
together, or

e) any body corporate, the Board of directors, managing director or manager, whereof is accustomed
to act in accordance with the directions or instructions of the Board, or of any director or directors,
of the lending company.

Penalty for contravention

If any loan is advanced or a guarantee is given or provided in contravention of the provisions of section 185,
the following penalties shall be leviable:

(a) On Company: Minimum- 5 lakhs and maximum- 25 lakhs.

(b) On defaulting director and the other person to whom any loan is advanced or guarantee or security is
given or provided in connection with any loan taken by him or the other person: Imprisonment-
Maximum 6 months, or, Fine- Minimum- 5 lakhs and maximum- 25 lakhs, or, Both imprisonment and fine.
Thus, penalty is leveiable only on the company or director or person to whom the loan is given or
guarantee or security is provided. However, all other persons who are knowingly a party to default has
been kept outside the ambit of penalty clause of section 185. The Companies (Meetings of Board and
its Powers) Rules, 2014 has exempted the following from the ambit of section 185 provided the loans are
to utilize by the subsidiary company for its principal business activities.

(1) Any loan made by a holding company to its wholly owned subsidiary company or any guarantee
given or security provided by a holding company in respect of any loan made to its wholly owned
subsidiary company is exempted from the requirements under this section, and

(2) Any guarantee given or security provided by a holding company in respect of loan made by any
bank or financial institution to its subsidiary company is exempted from the requirements under this
section.
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Vide Notification G.S.R 464(E), dated 5th June 2015, section 185 shall not apply to a private
company:

(a) In whose share capital no other body corporate has invested any money.

(b) If the borrowings of such a company from banks or financial institutions or any body corporate is
less than twice of its paid up share capital or fifty crore rupees, whichever is lower, and

(c) Such company has no default in repayment of such borrowings subsisting at the time of making
transactions under this section.

1.7.3 Disclosure of interest by director (Section 184)

Section 184 of the Act provides for Disclosure of interest by director. According to this section:

Section 184 is applicable on all directors of the company and all types of Companies.

(a) When to disclose: Every director shall:
(1) At the First meeting of the Board in which he participates as a director, and
(2) Thereafter, at the first meeting of the Board in every financial year, or

(3) Whenever there is any change in the disclosures already made, then at the first Board meeting held
after such change.

(b) What to disclose: Every director shall disclose his concern or interest in any company or companies or
bodies corporate, firms, or other association of individuals which shall include the shareholding, in such
manner as may be prescribed.

The Companies (Meetings of Board and its Powers) Rules, 2014 has prescribed that the directors shall
disclose his concern or interest, by giving a notice in writing.

(c) Circumstances in which disclosure is necessary: Whenever any director of a company who is in any way,
whether directly or indirectly, concerned or interested in a contract or arrangement or proposed
contract or arrangement entered into or to be entered into shall disclose the nature of his concern or
interest at the meeting of the Board in which the contract or arrangement is discussed and shall not
participate in such meeting. Following are the circumstances where disclosure is necessary:

Whenever any director of the company, who is in any way, whether directly or indirectly, concerned or
interested in a contract or arrangement or proposed contract or arrangement entered into or to be
entered into:

(1) with a body corporate in which such director or such director in association with any other director,
holds more than two per cent. shareholding of that body corporate, or is a promoter, manager,
Chief Executive Officer of that body corporate, or
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(2) with a firm or other entity in which, such director is a partner, owner or member, as the case may be.

However, where any director who is not so concerned or interested at the time of entering into such

contract or arrangement, he shall, if he becomes concerned or interested after the contract or

arrangement is entered into, disclose his concern or interest forthwith when he becomes concerned

or interested or at the first meeting of the Board held after he becomes so concerned or interested.

Whereas with respect to the companies covered under section 8 of the Companies Act, 2013, vide
Notification G.S.R. 466 (E), dated 5th June 2015, the Section 184 (2) shall apply only if the transaction
with reference to section 188 on the basis of terms and conditions of the contract or arrangement
exceeds one lakh rupees.

Consequences of non disclosure:

a)

b)

(d)

(e)

Voidable at the option of company: A contract or arrangement entered into by the company
without disclosing or with participation by a director who is concerned or interested in any way,
directly or indirectly, in the contract or arrangement, shall be voidable at the option of the
company.

Penalty: If a director of the company contravenes the provisions of sub-section (1) or subsection
(2) of section 184, such director shall be punishable with imprisonment for a term which may
extend to one year or with fine which shall not be less than fifty thousand rupees but which may
extend to one lakh rupees, or with both.

No restriction on directors: Nothing in section 184 shall be taken to prejudice the operation of
any rule of law restricting a director of a company from having any concern or interest in any
contract or arrangement with the company.

The Act requires the disclosure of interest by a director and prohibits an interested director to
participate or vote in respect of that particular transaction at the Board meeting. Further his
presence will not be counted for quorum also. But where a whole body of directors is aware of
the facts relating to an interest of a director, a formal disclosure is not necessary. [Ramakrishna
Rao v Bangalore Race Club; 1970 40 CompCas 1154 Kar.].

Exception: Section 184 shall not apply to any contract or arrangement entered into or to be
entered into between 2 companies where any of the directors of the one company or two or
more of them together holds or hold not more than 2% of the paid-up share capital in the other
company.

Office or place of profit [Section 188]

The introduction of Companies Act, 2013 has brought out a new phase to the corporate sector. To make
Corporate Law more effective much reliance is placed on the disclosure. There are number of sections
which places reliance on disclosure norms, one of such section is section 188 relating to 'Related Party
Transaction' which combines the provisions of Sections 297 and 314 of the Companies Act, 1956 along with
some more provisions.
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In order to mitigate the practical difficulties and to clarify the ambiguity of law, Ministry of Corporate Affairs
has issued a number of amendments, clarifications, notifications, circulars etc., on the subject.

The expression ‘office or place of profit' means any office or place:

Where such office or place is held by a director, if the director holding it receives from the company
anything by way of remuneration over and above the remuneration to which he is entitled as director, by
way of salary, fee, commission, perquisites, any rent-free accommodation, or otherwise;

Where such office or place is held by an individual other than a director or by any firm, private company or
other body corporate, if the individual, firm, private company or body corporate holding it receives from the
company anything by way of remuneration, salary, fee, commission, perquisites, any rent-free
accommodation, or otherwise.

Provisions relating the related party

Section 188 of the Companies Act, 2013 contemplates the approval required in order to enter into related
party transactions. The section provides for the various transactions which cannot be entered into by the
company without the consent of the Board of Directors. Meaning thereby unless the Board of Directors have
given their consent by way of a resolution at a meeting of the Board, the company cannot enter into the
prescribed transactions.

(a) Omnibus approval for related party fransactions on annual basis
All related party transactions shall require approval of the Audit Committee and the Audit Committee
may make omnibus approval for related party transactions proposed to be entered into by the

company subject to the following conditions, namely:-

(1) The Audit Committee shall, after obtaining approval of the Board of Directors, specify the criteria for
making the omnibus approval which shall include the following, namely:

a) maximum value of the transactions, in aggregate, which can be allowed under the omnibus
route in a year.

b) the maximum value per transaction which can be allowed.

c) extent and manner of disclosures to be made to the Audit Committee at the time of seeking
omnibus approval.

d) review, at such intervals as the Audit Committee may deem fit, related party transaction
entered into by the company pursuant to each of the omnibus approval made.

e) transactions which cannot be subject to the omnibus approval by the Audit Committee.

(2) The Audit Committee shall consider the following factors while specifying the criteria for making
omnibus approval, namely:
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a) repetitiveness of the transactions (in past or in future).
b) justification for the need of omnibus approval.

(3) The Audit Committee shall satisfy itself on the need for omnibus approval for transactions of
repetitive nature and that such approval is in the interest of the company.

(4) The omnibus approval shall contain or indicate the following:

a) name of the related parties.

b) nature and duration of the transaction.

c) maximum amount of transaction that can be entered into.

d) the indicative base price or current contracted price and the formula for variation in the price,
if any, and

e) any other information relevant or important for the Audit Committee to take a decision on the
proposed transaction:

Provided that where the need for related party transaction cannot be foreseen and aforesaid
details are not available, audit committee may make omnibus approval for such transactions
subject to their value not exceeding rupees one crore per transaction.

(5) Omnibus approval shall be valid for a period not exceeding one financial year and shall require
fresh approval after the expiry of such financial year.

(6) Omnibus approval shall not be made for transactions in respect of seling or disposing of the
undertaking of the company.

(7) Any other conditions as the Audit Committee may deem fit.

(b) Transactions [Section 188 (1)]
(1) Sale, Purchase or supply of any goods or materials.
(2) Selling or otherwise disposing of, or buying, property of any kind.
(3) Leasing of property of any kind.
(4) Availing or rendering of any services.
(5) Appointment of any agent for purchase or sale of goods, materials, services or property.

(6) Such related party's appointment to any office or place of profit in the company, its subsidiary
company or associate company, and
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(7) Underwriting the subscription of any securities or derivatives thereof of the company.

It is to be noted that the proviso to the Section 188 provides that a company, whose paid-up capital is
more than Rupees Ten crore or is proposed to enter into transactions exceeding such sums as prescribed
under Rule 15 of the Companies (Meetings of Board and its Powers) Rules 2014, cannot enter into the
transactions, except with the previous approval of shareholders by way of Special resolution. The
transactions, as prescribed under Rule 15(3), which require prior approval of Shareholders by way of
Special Resolution.

(c) Contiracts or arrangements as per their respective limits [Section 188 (1)]

(1) Any Sale, purchase or supply of goods or materials directly or through any agents amount of which
exceeds twenty five percent of the annual turnover of the Company.

(2) Selling or otherwise disposing of, or buying, property of any kind directly or through the agent
amount of which exceeds ten percent of net worth of the company.

(3) any leasing of property which amounts ten percent or more of the turnover of the company.

(4) Avaliling or rendering of any services directly or through the agent amount of which exceeds ten
percent of the net worth of the company.

a) Appointment to any office or place of profit in the company, its subsidiary company or
associate company at a monthly remuneration exceeding Rupees Two Lakh Fifty Thousand,;

b) The remuneration for underwriting the subscription of securities or derivatives thereof of the
company exceeding one percent of the net worth of the company.

Earlier, the Companies having paid-up capital of ¥ 10 Crore or more were required shareholders
approval by way of special resolution. This limit has been dispensed with and the new threshold
limits have been introduced. The revised provision states that a company shall not enter into
transaction(s) or transactions without the previous approval of shareholders, where the
transaction(s) to be entered into involves the following:

(d) Contracts or arrangements involving the following [Section 188 (1) (a) to (e)

(1) Sale, purchase or supply of any goods or materials, whether directly or through any agent and
wherein the amount involved exceeds ten per cent. of the turnover of the company or Rupees
Hundred crore, whichever is lower.

(2) Selling or otherwise disposing of or buying property of any kind, directly or through any agent and
where the amount involved exceeds ten percent of the net worth of the company or Rupees
Hundred crore, whichever is lower.

(3) Leasing of property of any kind and the amount involved exceeds ten percent of net worth of the
company or ten per cent. of turnover of the company or Rupees One Hundred crore.
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(4) Availing and rendering of any kind of services, directly or through appointment of agent and which
involves amount exceeding ten per cent. Of the turnover of the company or Rupees Fifty Crore,
whichever is lower.

The Notification issued by Ministry provides the explanation that the above mentioned limits that are
specified for the transaction(s) shall apply to the transactions to be entered into either individually or
taken together with the previous transactions during a financial year.

a) Appointment of any person in the office or any place of profit in the company, its subsidiary or
associate company at a monthly remuneration exceeding Rupees Two lakh Fifty Thousand.

b) Remuneration for underwriting of subscription of any securities or derivatives of the Company
exceeding one percent of net worth of the company.

The Notification issued by Ministry provides the explanation in regard to above provisions that the
turnover or the net worth referred in the above Sub rules shall be computed on the basis of the
Audited Financial Statements of the preceding financial year.

Further, the Explanation (2) of Rule -15 of the Companies (Meetings of Board and its Powers) Rules,
2014 provides that, in case of wholly owned subsidiary, the special resolution passed by the holding
company for entering into the transactions between the wholly owned subsidiary and the holding
company shall suffice.

Explaining further, the Ministry provides that the explanatory statement which is required to be
annexed to the notice of General Meeting shall contain the following viz. name of the related party,
name of the director or key managerial personnel interested in such transaction, nature of
relationship, material value or monetary terms attached to such transaction or any other information
which is necessary or important for the members for taking the decision on proposed resolution
respectively4.

The Ministry has provided major changes only in the limits of Contracts or arrangements with respect
to clause (a) to (e) of Section 188 (1), whereas the companies are also waiting for amendment
related to transaction between two wholly-owned subsidiaries. But this major change in the limits of
contracts or arrangements is also appreciated.

E: 1.8 INTERESTED DIRECTORS

According to Section 2 (49) of the Companies Act, 2013 'Interested director' means a director who is in any way,
whether by himself or through any of his relatives or firm, body corporate or other association of individuals in which
he or any of his relatives is a partner, director or a member, interested in a contract or arrangement, or proposed
contract or arrangement, entered into or to be entered into by or on behalf of a company.

1.8.1 Disclosure of Interest

Interested Director means any director whose presence cannot count for the purpose of forming a quorum
at a meeting of the Board, at the time of the discussion or vote on any matter.
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A quorum is the minimum number of qualified persons who must attend in order to transact business at a
duly convened Board meeting. A meeting shall not be deemed to have been properly held unless the
quorum was present at that meeting. Section 174 of the Companies Act, 2013 provides for Quorum for
meetings of Board. According to this section:

Where at any time the number of interested directors exceeds or is equal to two thirds of the total strength of
the Board of Directors, the quorum shall be the number of directors who are present at the meeting and not
interested directors and are not be less than 2.

'Interested director' for the purposes of this sub section means a director within the meaning of section 184
(2). Under section 184 (2) interested director means every director of a company who is in any way, whether
directly or indirectly, concerned or interested in a contract or arrangement or proposed contract or
arrangement entered into or to be entered into:

(a) with a body corporate in which such director or such director in association with any other director,
holds more than two per cent. shareholding of that body corporate, or is a promoter, manager, Chief
Executive Officer of that body corporate, or

(b) with a firm or other entity in which, such director is a partner, owner or member, as the case may be,

shall disclose the nature of his concern or interest at the meeting of the Board in which the contract or
arrangement is discussed and shall not participate in such meeting;

Provided, where any director who is not so concerned or interested at the time of entering into such
contract or arrangement, he shall, if he becomes concerned or interested after the contract or
arrangement is entered into, disclose his concern or interest forthwith when he becomes concerned or
interested or at the first meeting of the Board held after he becomes so concerned or interested [Section
184 (2)].

Further, a contract or arrangement entered into by the company without disclosure under sub-section (2) or
with participation by a director who is concerned or interested in any way, directly or indirectly, in the
contract or arrangement, shall be voidable at the option of the company [Section 184 (3)].

The Act prohibits an interested director from participating in the discussion of or voting on, any contract or
arrangement entered into, or to be entered into, by or on behalf of the company in which his presence shall
not be counted for the purpose of forming a quorum at the time of any such discussion or vote and if he
does vote, his vote shall be void. Interest here means personal interest and not official or any other interest. It
may be financial interest and includes interest arising out of fiduciary duties or closeness or relationship such
as that of husband and wife, father and son [Firestone Tyre & Rubber Co. v. Synthetics & Chemicals Ltd.,
(1970) Comp. L.J. 200].

The Act further imposes an obligation on a director to disclose the nature of his concern or interest whether
(direct or indirect) if any, at a meeting of the Board of directors. A director is in a fiduciary position. A person
in fiduciary position is not permitted to obtain profit from his position except with the consent of his
beneficiaries or other persons to whom he owes the duty. Further, an interested director shall not participate
or vote in Board‘s proceedings.
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Disclosure of interest has to be made at meeting of the Board of directors. It has to be made formally, even
if the interest in question is otherwise known to them. [Guinness PLC v. Saunders (1988) 2 ALL ER 940].

Self Assessment Questions

8.
9.
10.

154

What are the qualifications of a director? When is a person disqualified for appointment as a director of the
company?

What are the rules as regards disqualification of Directors?

How can the directors be removed from the office before the expiry of their term?

Discuss the duty of a director to disclose his interest in contracts to be entered into by the company. What are
the consequences of non-disclosure?

Under what circumstances is a director deemed to have vacated the office of directorship?

State the provisions of the Companies Act regarding the remuneration of directors.

Discuss in detail the provisions relating to holding of office or place of profit by a director, relative etc. in a
company.

Discuss the liabilities of directors to the company and to outsiders for their acts.

Directors are not only agents but are also in some sense trustee of the company. Discuss.

Can a Managing Director be paid compensation for loss of office?

1
11
11
11
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - F : BOARD MEETINGS AND PROCEDURES

THIS STUDY NOTE INCLUDES:

: 1.1 Board Meetings, Minutes and Registers

: 1.2 Powers of the Board

: 1.3 Corporate Governance & Audit Committee
: 1.4 Nomination and Remuneration Committee
: 1.5 Stakeholders Relationship Committee

: 1.6 Corporate Social Responsibility Committee
: 1.7 Duties and Liabilities of Directors

: 1.8 Powers related to Political Contributions

Tm TN T T T T T m

Chapter Xl of the Companies Act, 2013(from Section 173 to Section 195) includes the provisions as to conduct of
Board Meetings, Constitution of Audit Committee, Nomination and Remuneration Committee and Stakeholders
Relationship Committee, Powers of the Board, Restrictions on the Powers of the Board, Prohibition regarding Political
contributions etc. According to Section 118(10) of the Companies Act, 2013, every Company shall also observe
Secretarial Standards with respect to general meetings and Board meetings, specified by the Institute of Company
Secretaries of India. Accordingly, upon receipt of approval from MCA, ICS| has vide notification ICSI No.1(SS) of 2015
dated 23 April, 2015 notified two Secretarial Standards viz. SS-1: Meetings of Board of Directors and General
Meetings.

F:1.1 BOARD MEETINGS, MINUTES AND REGISTERS

1.11 Meetings of Board (Section 173)
Section 173 of the Act provides for Meetings of Board. According to this section:
1.1.1.1 Frequency of Board Meetings [Section 173 (1)]

(a) First Board meeting: Every company shall hold the first meeting of the Board of Directors within 30 days of
the date of its Incorporation.

(b) Subsequent Board meetings: Every company shall hold minimum of 4 meetings every year provided that
the gap between two consecutive board meetings shall not be more than 120 days.

However, the Central Government may by notification, direct that these provisions will not apply in
relation to any class or descriptions of companies or will apply in relation thereto subject to such
exceptions, modifications or conditions as may be specified in the notification.

Exceptions:

(a) A one person company, small company and dormant company shall be deemed to have complied
with the provisions of section 173, if at least one meeting of the Board of Directors has been
conducted in each half of a calendar year and the gap between the two meetings is not less than
90 days.
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(b) Provided that, a one person company in which there is only one director on its Board of Directors
shall not be required to hold at least one Board meeting in each half of a calendar year. Thus, it is
exempt from following the provisions of section 173(5).

(c) Vide Notification G.S.R. 466(E) dated 5th June 2015, this sub-section 1 of section 173 shall apply to
the company formed under section 8 of the Companies Act, 2013 only to the extent that the Board
of Directors of such companies shall hold at least one meeting within every six calendar months.

(d) Meetings of Committees: As per Secretarial Standards, Committees shall meet as often as necessary
subject to the minimum number and frequency stipulated by the Board, or as prescribed by any law
or authority.

(e) Meeting of Independent Directors: As per Secretarial Standards, where a company is required to
appoint Independent Directors under the Act, such Independent Directors shall meet atleast once in
a calendar year.

1.1.1.2 Participation in Board meeting [Section 173 (2)]

156

@

(b)

(c)

(d)

Sub section (2) of section 173 allows directors to attend Board meetings:

(1) in person, or,
(2) through video conferencing, or,
(3) other audio visual means as may be prescribed.

Such audio visual means should be capable of recording and recognising the participation of the
directors and of recording and storing the proceedings of such meetings along with date and time.

However, the Central Government may by notification specify such matters as given under Rule 4 of the
Companies (Meetings of Board and its powers) Rules, 2014 which shall not be dealt within a meeting
through video conferencing and other audio visual means.

Video conferencing - Key Points: Key points related to meetings of Board that are held through
conferencing or other audio visual means, as provided in Rule 3 of the Companies (Meetings of Board
and its Powers) Rules, 2014 are as under:

(1) Every Company shall make necessary arrangements to avoid failure of video or audio visual
connection.

(2) The Chairperson of the meeting and the company secretary, if any, shall take due and reasonable
care:

a) to safeguard the integrity of the meeting by ensuring sufficient security and identification
procedures;

b) to ensure availability of proper video conferencing or other audio visual equipment or facilities
for providing transmission of the communications for effective participation of the directors and
other authorised participants at the Board meeting;
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c) torecord proceedings and prepare the minutes of the meeting;

d) to store for safekeeping and marking the tape recording(s) or other electronic recording
mechanism as part of the records of the company at least before the time of completion of
audit of that particular year;

e) to ensure that no person other than the concerned director are attending or have access to
the proceedings of the meeting through video conferencing mode or other audio visual means;
and

f) to ensure that participants attending the meeting through audio visual means are able to hear
and see the other participants clearly during the course of the meeting.

However, the differently disabled persons may make a request to the Board to allow a person to
accompany him.

(e) Matters not to be dealt with in a meeting through video conferencing or other audio-visual means:-The
following matters shall not be dealt with in any meeting held through video conferencing or other audio-
visual means, as provided in Rule 4 of the Companies (Meetings of Board and its Powers) Rules, 2014:

() the approval of annual financial statements;

(i) the approval of the Board’s report;

(i) the approval of the prospectus;

(iv) the Audit Committee Meetings for consideration of financial statement including consolidated
financial statement, if any to be approved by the Board; and

(v) the approval of the matter relating to amalgamation, merger, demerger, acquisition and takeover.

1.1.1.3 Notice of the Meeting [Section 173 (3)]

(a) According to section 173(3), every board meeting shall be called by giving at least 7 days notice in
writing to all the directors at their registered address (whether in India or outside India). The notice may
be sent by hand delivery or by post or by electronic means.

Provided that a meeting of the Board of Directors may be called on a shorter notice (than 7 days) in
order to transact an urgent business, subject to the condition that at least one independent director, if
any, shall be present at the meeting. If no independent director is present at such a meeting of the
Board then the decisions taken at such a meeting shall be circulated to all the directors and shall be
final only on ratification thereof by at least one independent director, if any.

As per Secretarial Standards, the fact that meeting is being called at shorter notice, shall be stated in
the notice.

(b) The Companies (Meetings of Board and its Powers) Rules, 2014 further provides that
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0)

(i)

(iii)

@iv)

V)

The notice of the meeting shall inform the directors regarding the option available to them to
participate through video conferencing mode or other audio visual means, and shall provide all the
necessary information to enable the directors to participate through video conferencing mode or
other audio visual means.

On receiving such a notice, a director intending to participate through video conferencing or audio
visual means shall communicate his intention to the chairperson or the company secretary of the
company. He shall give prior intimation to that effect sufficiently in advance so that the company is
able to make suitable arrangements in this behalf.

If the director does not give any intimation of his intention to participate that he wants to participate
through the electronic mode, it shall be assumed that the director shall attend the meeting in
person.

The director, who desires, to participate may intimate his intention of participation through the
electronic mode at the beginning of the calendar year and such declaration shall be valid for one
calendar year. In the absence of any such intimation from the director, it shall be assumed that he
will attend the meeting in person.

Notice of the meeting, wherein the facility of participation through Electronic mode is provided,
shall clearly mention a venue to be the venue of the meeting and it shall be the place where all the
recordings of the proceedings at the meeting would be made.

(c) The SS-1 (Secretarial Standards on the Meeting of Board) provides that:

0)

(i)

(iii)

@iv)

V)

(Vi)

Where director specifies a particular means of delivery of notice, notice shall be given to him by
such means.

Notice shall be issued by the Company Secretary or where there is no Company Secretary, by any
director or any other person authorized by the Board for the purpose.

The notice shall specify the serial number, day, date, time and full address of the venue of the
meeting.

In case the facility of participation through Electronic Mode is being made available, the notice
shall provide the available option of such facility, information to avail such facility, and contact
number or e-mail address of the Chairman or Company Secretary or any other authorized person to
whom director shall confirm as to whether they will participate through electronic mode in the
meeting.

The Agenda, setting out the business to be transacted at the meeting, and Notes to agenda shall
also be sent to all the directors alongwith Notice of the Board Meeting.

Each item of the business to be taken up in the meeting shall be serially numbered.

(vii) Proof of sending notice, agenda and notes on agenda and their delivery shall be maintained by

the company.

(viii)Every Meeting shall have a serial number.
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(ixX) A meeting may be convened at any time and place, on any day, excluding a National Holiday.

National Holiday includes Republic Day i.e. 26! January, Independence Day i.e. 15" August,
Gandhi Jayanti i.e. 2"d October and such other day as may be declared as National Holiday by the
Central Government.

1.1.1.4 Penaliy for failure to give notice [Section 173(4)]

The Act under section 173(4) has prescribed a penalty of ¥ 25,000 on every officer of the Company whose
duty is to give notice under this section and who has failed to do so.

1.1.1.5 Quorum for meetings of Board (Section 174)

A quorum is the minimum number of qualified persons who must attend in order to transact business at a
duly convened Board meeting. A meeting shall not be deemed to have been properly held unless the
qguorum was present at that meeting.

Section 174 of the Companies Act, 2013 provides for Quorum for meetings of Board. According to this
section:

(@) The quorum for a Board Meeting shall be one-third of its total strength or two directors, whichever is
higher.

(b) The directors who participate by video conferencing or by other audio visual means shall also be
counted for the purpose of determining the quorum at the meeting.

Further, the explanation given in the Companies (Meetings of Board and its Powers) Rules, 2014 provides
that the a director participating in a meeting through video conferencing or other audio visual means
shall be counted for the purpose of quorum, unless he is to be excluded for any items of business under
any provisions of the Act or the rules.

(c) The continuing directors may notwithstanding any vacancy in the Board; but, if and so long as their
number is reduced below the quorum fixed by the Act for a meeting of the Board, the continuing
directors or director may act for the purpose of increasing the number of directors to that fixed for the
quorum, or of summoning a general meeting of the company and for no other purpose.

(d) Where at any time the number of interested directors exceeds or is equal to two third of the total
strength of the Board of Directors, the quorum shall be the number of directors who are present at the
meeting and not interested directors and are not be less than 2.

(e) Interested director for the purposes of this sub section means a director within the meaning of section
184 (2). Under section 184 (2) interested director means every director of a company who is in any way,
whether directly or indirectly, concerned or interested in a contract or arrangement or proposed
contract or arrangement entered into or to be entered into:
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(1) with a body corporate in which such director or such director in association with any other director,
holds more than two per cent shareholding of that body corporate, or is a promoter, managet,
Chief Executive Officer of that body corporate, or

(2) with a firm or other entity in which, such director is a partner, owner or member, as the case may be,
shall disclose the nature of his concern or interest at the meeting of the Board in which the
contract or arrangement is discussed and shall not participate in such meeting.

However, where any director who is not so concerned or interested at the time of entering into such
contract or arrangement, he shall, if he becomes concerned or interested after the contract or
arrangement is entered into, disclose his concern or interest forthwith when he becomes concerned
or interested or at the first meeting of the Board held after he becomes so concerned or interested.
Vide Notification no. G.S.R.464(E) dated 5™ June, 2015, Section 184(2) shall apply to the private
companies with the exception that interested director may participate in such meeting after
disclosure of his interest.

Where a meeting of the Board could not be held for want of quorum, then, unless the articles of the
company otherwise provide, the meeting shall automatically stand adjourned to the same day at
the same time and place in the next week or if that day is a national holiday, till the next
succeeding day, which is not a national holiday, at the same time and place.

There is no ban on contract in which a director is interested. The only requirement is that the interest
should be disclosed, bonafide and fair. [P. Leslie & Co. v Vo Wapshare; AR (1969) SC 843]

Notes:

(1) The companies covered under section 8 of the Act shall constitute quorum for the Board
meeting, either eight members or 25% of its total strength whichever is less. Provided that
quorum shall not be less than two members. [Vide Notification G.S.R.466(E) dated 5th June
2015].

(2) The provisions of section 174 are not applicable to one person company in which there is only
one director on its Board of directors.

(3) For the purpose of calculating quorum, any fraction of a number shall be rounded off as one.
(4) Total strength shall not include directors whose places are vacant.

(5) As per the SS-1 (Secretarial Standards on the Meeting of Board):

a) Quorum shall be present throughout the meeting.

b) Meetings of Committees: The presence of all members of any committee constituted by the
Board is necessary to form the quorum for the meetings of such committee unless otherwise
stipulated in the Act, or any other law, or the Articles or by the Board.

1.1.1.6 Passing of resolution by circulation (Section 175)

The Act requires certain business to be approved only at meetings of the Board. However, other business that
require urgent decisions can be approved by means of Resolution passed by circulation. Resolution passed
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by circulation shall be deemed to be passed at a duly convened Meeting of the Board and have equal
authority.

Section 175 of the Act provides for Passing of resolution by circulation. According to this section:

@

(b)

(c)

The Act allows the Board of directors to pass resolution by circulation also. No resolution shall be
deemed to have been duly passed by the Board or by a Committee thereof by circulation unless:

(1) The resolution has been circulated in draft, together with the necessary papers, if any, to all the
directors, or members of the Committee, as the case may be,

(2) at their addresses registered with the company in India,

(3) by hand delivery or by post or by courier, or through such electronic means as may be prescribed,
and has been approved by a majority of the directors or members, who are entitled to vote on the
resolution.

If at least 1/3rd of the total number of directors of the company for the time being require that any
resolution under circulation must be decided at a meeting, the chairperson shall put the resolution to be
decided at a meeting of the Board.

A resolution that has been passed by circulation shall have to be necessarily be noted in the next
meeting of board or the committee, as the case may be, and made part of the minutes of such
meeting.

According to Secretarial Standards, not more than seven days from the date of circulation of draft
resolution shall be given to the Directors to respond.

Annexure-A to Secretarial Standards-1 provides illustrative list of items of business which shall not be passed
by circulation and shall be placed before the Board at its Meeting, as under:

General Business Iltems

1.
2.
3.

4.
5.

Noting Minutes of Meetings of Audit Committee and other Committees.

Approving financial statements and the Board’s Report.

Considering the Compliance Certificate to ensure compliance with the provisions of all the laws
applicable to the company.

Specifying list of laws applicable specifically to the company.

Appointment of Secretarial Auditors and Internal Auditors.

Specific ltems

NG A~AODPRE

Borrowing money otherwise than by issue of debentures.

Investing the funds of the company.

Granting loans or giving guarantee or providing security in respect of loans.

Making political contributions.

Making calls on shareholders in respect of money unpaid on their shares.

Approving Remuneration of Managing Director, Whole-time Director and Manager .
Appointment or Removal of Key Managerial Personnel.

Appointment of a person as a Managing Director / Manager in more than one company.
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1.1.21

162

9. According sanction for related party transactions which are not in the ordinary course of business or
which are not on arm’s length basis.

10. Purchase and Sale of subsidiaries/assets which are not in the normal course of business.

11. Approve Payment to Director for loss of office.

12. Items arising out of separate meeting of the Independent Directors if so decided by the Independent
Directors.

Corporate Actions

Authorise Buy Back of securities

Issue of securities, including debentures, whether in or outside India.

Approving amalgamation, merger or reconstruction.

Diversify the business.

Takeover another company or acquiring controlling or substantial stake in another company.

agrpLNE

Additional list of items in case of listed companies

Approving Annual operating plans and budgets.

Capital budgets and any updates.

Information on remuneration of KMP.

Show cause, demand, prosecution notices and penalty notices which are materially important.

Fatal or serious accidents, dangerous occurrences, any material effluent or pollution problems.

Any material default in financial obligations to and by the company, or substantial non-payment for
goods sold by the company.

Any issue, which involves possible public or product liability

oahrwnhpE

N

8. claims of substantial nature, including any judgement or order which, may have passed strictures on the
conduct of the company or taken an adverse view regarding another enterprise that can have
negative implications on the company.

Minutes

The minute in a literal sense means a note to preserve the memory of anything. The minutes of a meeting
are a written record of the business transacted; decisions and resolutions arrived at the meeting.

Minutes of the Meeting of the General Meeting/Board Meeting [Section 118]

Section 118 of the Companies Act, 2013 imposes a statutory obligation on every company to cause minutes
of all proceedings of general meetings, board meetings and other meeting and resolution passed by postal
ballot.

However, vide Notification No.G.S.R.466(E ) dated 05t June, 2015, this Section shall not apply as a whole to
Section 8 companies except the minutes may be recorded within 30 days of the conclusion of every
meeting in case of companies where the articles of association provide for confirmation of minutes by
circulation.

According to the Section, every company shall cause minutes of the proceedings of every general meeting
of any class of shareholders or creditors, and every resolution passed by postal ballot and every meeting of
its Board of Directors or of every Committee of the Board, to be prepared and signed in such manner as
may be prescribed and kept within thirty days of the conclusion of every such meeting concerned, or
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passing of resolution by postal ballot in books kept for that purpose with their pages consecutively
numbered [Section 118(1)]

The minutes of each meeting shall contain a fair and correct summary of the proceedings thereat [Section
118(2)].

All appointments made at any of the meetings aforesaid shall be included in the minutes of the meeting
[Section 118(3)].

The Chairman shall exercise absolute discretion in regard to the inclusion or non-inclusion of any matter in the
minutes [Section 118(6)].

The minutes kept in accordance with the provisions of this Section shall be evidence of the proceedings
recorded therein [Section 118(7)].

As per Section 118(10), every company shall observe Secretarial Standards with respect to general and
board meetings specified by the Institute of Company Secretaries of India constituted under Section 3 of the
Company Secretaries Act, 1980 and approved as such by the Central Government. Accordingly, upon
receipt of approval of MCA, ICSI has notified two Secretarial Standards viz. SS-1: Meetings of the Board of
Directors and SS-2: General Meetings vide Notification ICSI No.1(SS) of 2015 dated 23 April, 2015.

Inspection of minute books of general meeting [Section 119]

(a) The books containing the minutes of the proceedings of any general meeting of a company or of a
resolution passed by postal ballot, shall:

(1) be kept at the registered office of the company, and

(2) be open, during business hours, to the inspection by any member without charge, subject to such
reasonable restrictions as the company may, by its articles or in general meeting, impose, so,
however, that not less than two hours in each business day are allowed for inspection.

(b) The other statutory requirements relating to keeping of the minutes of meeting are:
(1) The minutes of each meeting shall contain a fair and correct summary of the proceedings thereat.

(2) All appointments made at any of the meetings aforesaid shall be included in the minutes of the
meeting.

(3) In the case of a meeting of the Board of Directors or of a committee of the Board, the minutes shall
also contain:

a) the names of the directors present at the meeting, and

b) in the case of each resolution passed at the meeting, the names of the directors, if any,
dissenting from, or not concurring with the resolution.

(4) There shall not be included in the minutes, any matter which, in the opinion of the Chairman of the
meeting:

(a) is or could reasonably be regarded as defamatory of any person, or
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®)

©)

)

®

9

(b) isirrelevant orimmaterial to the proceedings; or
(c) is detrimental to the interests of the company.

The Chairman shall exercise absolute discretion in regard to the inclusion or non-inclusion of any
matter in the minutes on the grounds specified in sub-section (5).

The draft minutes of the meeting shall be circulated among all the directors within 15 days of the
meeting either in writing or in electronic mode as may be decided by the Board. The minutes kept
in accordance with the provisions of this section shall be evidence of the proceedings recorded
therein.

Where the minutes have been kept in accordance with sub-section (1) then, until the contrary is
proved, the meeting shall be deemed to have been duly called and held, and all proceedings
thereat to have duly taken place, and the resolutions passed by postal ballot to have been duly
passed and in particular, all appointments of directors, key managerial personnel, auditors or
company secretary in practice, shall be deemed to be valid.

No document purporting to be a report of the proceedings of any general meeting of a company
shall be circulated or advertised at the expense of the company, unless it includes the matters
required by this section to be contained in the minutes of the proceedings of such meeting.

Every company shall observe Secretarial Standards with respect to General and Board meetings
specified by the Institute of Company Secretaries of India (ICSI) constituted under section 3 of the
Company Secretaries Act, 1980, and approved as such by the Central Government.

(10) If any default is made in complying with the provisions of this section in respect of any meeting, the

company shall be liable to a penalty of twenty five thousand rupees and every officer of the
company who is in default shall be liable to a penalty of five thousand rupees.

(11) If a person is found guilty of tampering with the minutes of the proceedings of meeting, he shall be

punishable with imprisonment for a term which may extend to two years and with fine which shall
not be less than twenty five thousand rupees but which may extend to one lakh rupees.

Registers

The company has to maintain certain registers and records for statutory, statistical, disclosure, information
management and MIS purposes. Further, the company is also required to keep these records with in the
vicinity of the place prescribed for it by the laws.

Every company incorporated under the Act is required to keep at its registered office, inter alia, the
following statutory books and registers:

@
(b)
(©)
(d)
(e)
®

Register of investments in securities not held in company’s name in Form MBP-3. [Section 187(3)]
Register of deposits. [Section 73 and Rule 14 of the Companies (Acceptance of Deposits) Rules, 2014]
Register of securities bought back in Form SH-10. [Section 68(9)]

Register of charges in Form CHG-7. [Section 85 (1)]

Register and index of members in Form MGT-1. [Sections 88(1)(a)]

Register and index of debenture holders in Form MGT-2. [Section 88(1) (b)]
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(9) Register and index of beneficial owners. [Section 88 (1) (3)]

(h) Foreign register of members and debenture holders and their duplicates in Form MGT-3. [Section 88 (1)
]

(i) Copies of Annual Return [Section 94(1)]

() Books containing minutes of general meeting and of Board and of committees of Directors. [Section118]

(k) Register of Postal Ballot [Section 110]

() Books of accounts. [Section 128]

(m) Cost account records for Companies engaged in industries so specified by Central Government
[Section 128]

(n) Register of contracts with companies/firms in which directors are interested in Form MBP-4. [Section 189
(€3]

(o) Register of Directors and Key Managerial Personnel. [Section 170 (1)]

(p) Register of loans or investments made, guarantees given and security provided to other body corporate
in Form MBP-2. [Section 186 (9)]

(q) Register of Renewed and Duplicate Share Certificates in Form SH-2. [Rule 6 of the Companies (Share
Capital and Debentures) Rules, 2014]

() Register of sweat equity shares in Form SH-3 [Section 54]

Place of keeping and inspection of registers, returns, etc. [Section 94]

According to this Section, the registers required to be kept and maintained by a company under section 88
and copies of the annual return filed under section 92 shall be kept at the registered office of the company
[Section 94 (1)].

Provided that such registers or copies of return may also be kept at any other place in India in which more
than one-tenth of the total number of members entered in the register of members reside, if approved by a
special resolution passed at a general meeting of the company and the Registrar has been given a copy of
the proposed special resolution in advance. [Every Special Resolution is required to be filed in Form No. MGT-
14 as per Section 117(3)(a )].

Provided further that the period for which the registers, returns and records are required to be kept shall be
such as may be prescribed.

The registers and their indices, except when they are closed under the provisions of this Act, and the copies
of all the returns shall be open for inspection by any member, debenture holder, other security holder or
beneficial owner, during business hours without payment of any fees and by any other person on payment
of such fees as may be prescribed. [Section 94(2)]

Any such member, debenture holder, other security holder or beneficial owner or any person may:

(a) take extract from any register, or index or return without payment of any fee; or
(b) require a copy of any such register or entries therein or return on payment of such fees as may be

prescribed.[Section 94(3)].
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The Institute of Company Secretaries of India (ICSI) has issued Secretarial Standard (SS-4) on register and

records. It seeks to prescribe a set of principles in relation to various registers and records including the

maintenance and inspection thereof. Adherence by the Company to the Secretarial Standard is
recommendatory.

F:1.2 POWERS OF THE BOARD

Powers of the Board (Section 179)

Section 179 of the Act provides Powers of Board. According to this section:

(CY

(b)

(c)

(d)

(e)

The Board of Directors of a company shall be entitled to exercise all such powers, and to do all such
acts and things, as the company is authorised to exercise and do. However, while exercising such power
or doing such act or thing, the Board shall be subject to the provisions contained in that behalf in this
Act, or in the Memorandum or Articles, or in any Regulations not inconsistent therewith and duly made
thereunder, including regulations made by the company in general meeting.

The Board shall not exercise any power or do any act or thing which is directed or required, whether
under this Act or by the Memorandum or Articles of the company or otherwise, to be exercised or done
by the company in general meeting.

No regulation made by the company in general meeting shall invalidate any prior act of the Board
which would have been valid if that regulation had not been made.

Powers of the Board to be exercised by the Board by means of the resolution passed at a duly
convened Board meeting [Sub-Section 3] are furnished below:

(1) to make calls on shareholders in respect of money unpaid on their shares;
(2) to authorise buy-back of securities under section 68;

(3) toissue securities, including debentures, whether in or outside India;

(4) to borrow monies;

(5) to invest the funds of the company;

(6) to grantloans or give guarantee or provide security in respect of loans;
(7) to approve financial statement and the Board’s report;

(8) to diversify the business of the company;

(9) to approve amalgamation, merger or reconstruction;

(10) to take over a company or acquire a controlling or substantial stake in another company;
(11) any other matter which may be prescribed

Further, Rule 8 of the Companies (Meetings of Board and its Powers) Rules, 2014 has prescribed certain
more powers that shall also be exercised by the Board of Directors only by means of resolutions passed
at meetings of the Board:

(1) to make political contributions
(2) to appoint or remove KMP; and

(3) to appoint internal auditors and secretarial auditor.
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Note: In Rule 8 item numbers (3), (5), (6), (7), (8) and (9) and the entries relating thereto have been
omitted by the Companies (Meetings of Board and its Powers) Amendment Rules, 2015. [Vide
Notification No. G.S.R. 206(E) dated 18th March, 2015]

Power to delegate certain powers of the Board: The Board may, by a resolution passed at a meeting,
delegate the powers specified in points (4) to (6) above, on such conditions as it may specify to:

(1) any committee of directors,

(2) the managing director,

(3) the manager or any other principal officer of the company, or

(4) the principal officer of the branch office (in the case of a branch office of the company).

Note: Matters referred to in clauses (4), (5) and (6) of sub-section (3) of section 179 may be decided by
the board by circulation instead of at a meeting in respect to the companies covered under section 8
of the Companies Act, 2013. Vide Notification No. G.S.R.466(E) dated 5t June, 2015.

However, the acceptance by a banking company in the ordinary course of its business of deposits of
money from the public repayable on demand or otherwise and withdrawable by cheque, draft, order
or otherwise, or the placing of monies on deposit by a banking company with another banking
company on such conditions as the Board may prescribe, shall not be deemed to be a borrowing of
monies or, as the case may be, a making of loans by a banking company within the meaning of this
section.

Nothing in this section shall however be deemed to affect the right of the company in the general
meeting, to impose restrictions and conditions on the exercise by the Board of any of the powers
specified in this section above.

Note: For the resolution passed in pursuance of Section 179(3), E-Form No. MGT-14 is required to be filed
under Section 117(3)(g). However, vide Notification no. G.S.R. 464(E ) dated 5t June, 2015, E-Form MGT-
14 is not required to be filed by private companies for the resolution passed under Section 179(3).

Restrictions on powers of Board (Section 180)

Section 180 of the Act provides for restrictions on powers of Board. However, this Section shall not apply to
private companies vide Notification No. G.S.R. 464(E) dated 05% June, 2015.

According to this section:

(CY

The Board of Directors of a company shall exercise the following powers only with the consent of the
company by a special resolution, namely:

(1) To sell, lease or otherwise dispose of the whole or substantially the whole of the undertaking of the
company or where the company owns more than one undertaking, of the whole or substantially the
whole of any of such undertakings;
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4)

Here the ‘Undertaking’ means an undertaking in which the investment of the company exceeds
twenty per cent. of its net worth as per the audited balance sheet of the preceding financial year
or an undertaking which generates twenty per cent of the total income of the company during the
previous financial year.

Here the expression ‘substantially the whole of the undertaking’ in any financial year shall mean
twenty per cent or more of the value of the undertaking as per the audited balance sheet of the
preceding financial year.

Note: For above matter, E-Form No. MGT-14 is required to be filed under Section 117(3)(e).

To invest otherwise in trust securities the amount of compensation received by it as a result of any
merger or amalgamation;

To borrow money, where the money to be borrowed, together with the money already borrowed
by the company will exceed aggregate of its paid-up share capital and free reserves, apart from
temporary loans obtained from the company‘s bankers in the ordinary course of business;

The acceptance by a banking company, in the ordinary course of its business, of deposits of money
from the public, repayable on demand or otherwise, and withdrawable by cheque, draft, order or
otherwise, shall not be deemed to be a borrowing of monies by the banking company within the
meaning of this clause.

‘Temporary loans’ means loans repayable on demand or within six months from the date of the loan
such as short term, cash credit arrangements, the discounting of bills and the issue of other short
term loans of a seasonal character, but does not include loans raised for the purpose of financial
expenditure of a capital nature;

Note: For above matter, E-Form No. MGT-14 is required to be filed under Section 117(3)(e).

To remit, or give time for the repayment of, any debt due from a director.

Note: Every Special Resolution is required to be filed in Form No. MGT-14 as per Section 117(3)(a).

(b) Every special resolution passed by the company in general meeting in relation to the exercise of the
powers referred to in point (3) above shall specify the total amount up to which monies may be
borrowed by the Board of Directors.

(c) Nothing contained in above point (1) shall affect:

)

the title of a buyer or other person who buys or takes on lease any property, investment or
undertaking as is referred to in that clause, in good faith, or

(2) The sale or lease of any property of the company where the ordinary business of the company

168

consists of, or comprises, such selling or leasing.
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(d) Any special resolution passed by the company consenting to the transaction as is referred to in above
point (1) may stipulate such conditions as may be specified in such resolution, including conditions
regarding the use, disposal or investment of the sale proceeds which may result from the transactions.

Provided that, this sub section shall not be deemed to authorise the company to effect any reduction in
its capital except in accordance with the provisions contained in this Act.

(e) No debt incurred by the company in excess of the limit imposed by above point (3) shall be valid or
effectual, unless the lender proves that he advanced the loan in good faith and without knowledge
that the limit imposed by that clause had been exceeded.

F:1.3 CORPORATE GOVERNANCE & AUDIT COMMITTEE

1.3.1

1.3.2

1.3.2.1

1.3.2.2

1.3.23

Corporate Governance

Corporate governance refers to the set of systems, principles and processes by which a company is
governed. They provide the guidelines as to how the company can be directed or controlled such that it
can fulfil its goals and objectives in a manner that adds to the value of the company and is also beneficial
for all stakeholders in the long term.

In other words Corporate governance refers to the accountability of the Board of Directors to all
stakeholders of the corporation i.e. shareholders, employees, suppliers, customers and society in general;
towards giving the corporation a fair, efficient and transparent administration.

Principles of Corporate Governance
Transparency

Transparency means the quality of something which enables one to understand the truth easily. In the
context of corporate governance, it implies an accurate, adequate and timely disclosure of relevant
information about the operating results etc. of the corporate enterprise to the stakeholders.

Accountability

Accountability is a liability to explain the results of one’s decisions taken in the interest of others. In the
context of corporate governance, accountability implies the responsibility of the Chairman, the Board of
Directors and the chief executive for the use of company’s resources (over which they have authority) in the
best interest of company and its stakeholders.

Independence

Good corporate governance requires independence on the part of the top management of the
corporation i.e. the Board of Directors must be strong non-partisan body; so that it can take all corporate
decisions based on business prudence. Without the top management of the company being independent;
good corporate governance is only a mere dream.
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The need for corporate governance is highlighted by the following factors:

(a)

(b)

(c)

(d)

(e)

®

Wide Spread of Shareholders

Most of the corporate now a days have a very large number of shareholders spread all over the nation
and even the world; and a majority of shareholders being unorganised and having an indifferent
attitude towards corporate affairs. The idea of shareholders’ democracy remains confined only to the
law and the Articles of Association; which requires a practical implementation through a code of
conduct of corporate governance.

Changing Ownership Structure

The pattern of corporate ownership has changed considerably, in the present-day-times; with
institutional investors (foreign as well Indian) and mutual funds becoming largest shareholders in large
corporate private sector. These investors have become the greatest challenge to corporate
managements, forcing the latter to abide by some established code of corporate governance to build
up its image in society.

Corporate Scams or Scandals

Corporate scams (or frauds) in the recent years of the past have shaken public confidence in corporate
management. To overcome the scams like Harshad Mehta, Sathyam scandals, it is necessary to have
good governance practices in the corporate management. The need for corporate governance is,
imperative for reviving investors’ confidence in the corporate sector towards the economic
development of society.

Greater Expectations of Society of the Corporate Sector

Society of today holds greater expectations of the corporate sector in terms of reasonable price, better
quality, pollution control, best utilisation of resources etc. To meet social expectations, there is a need for
a code of corporate governance, for the best management of company in economic and social terms.

Hostile Take Overs

Hostile take overs of corporations witnessed in several countries, put a question mark on the efficiency of
managements of take-over companies. This factors also points out to the need for corporate
governance, in the form of an efficient code of conduct for corporate managements.

Huge Increase in Top Management Compensation

It has been observed in both developing and developed economies that there has been a great
increase in the monetary payments (compensation) packages of top level corporate executives. There
is no justification for exorbitant payments to top ranking managers, out of corporate funds, which are a
property of shareholders and society. This factor necessitates corporate governance to contain the ill-
practices of top managements of companies.
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(g) Globalisation

Desire of more and more Indian companies to get listed on international stock exchanges also focuses
on a need for corporate governance. In fact, corporate governance has become a buzzword in the
corporate sector. There is no doubt that international capital market recognises only companies well-
managed according to standard codes of corporate governance.

1.3.2.5 SEBI Code of Corporate Governance

To promote good corporate governance, SEBI (Securities and Exchange Board of India) constituted a
committee on corporate governance under the chairmanship of Kumar Mangalam Birla during the year
1999. On the basis of the recommendations of this committee, SEBI issued certain guidelines on corporate
governance, which are required to be incorporated in the listing agreement between the company and
the stock exchange.

An overview of SEBI guidelines on corporate governance is given below under the following heads:

(a) Board of Directors

(1) The Board of Directors of the company shall have an optimum combination of executive and non-
executive directors.

(2) The number of independent directors would depend on whether the chairman is executive or non-
executive.

In case of non-executive chairman, at least, one third of the Board should comprise of independent
directors; and in case of executive chairman, at least, half of the Board should comprise of independent
directors.

(b) Audit Committee

(1) The company shall form an independent audit committee whose constitution would be as follows:

a) It shall have minimum three members, all being non-executive directors, with the majority of
them being independent, and at least one director having financial and accounting
knowledge.

b) The Chairman of the committee will be an independent director.

c) The Chairman shall be present at the Annual General Meeting to answer shareholders’ queries.

(2) The audit committee shall have powers which should include the following:

a) To investigate any activity within its terms of reference.

b) To seek information from any employee.

c) To obtain outside legal or other professional advice.

d) To secure attendance of outsiders with relevant expertise, if considered necessary.
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(c)

(d)

(e)

®

(3) The role of audit committee should include the following:

a) Overseeing of the company’s financial reporting process and the disclosure of its financial
information to ensure that the financial statement is correct, sufficient and credible.

b) Recommending the appointment and removal of external auditor.

c) Reviewing the adequacy of internal audit function.

d) Discussing with external auditors, before the audit commences, the nature and scope of audit;
as well as to have post-audit discussion to ascertain any area of concern.

e) Reviewing the company’s financial and risk management policies.

Remuneration of Directors

The following disclosures on the remuneration of directors shall be made in the section on the corporate
governance of the Annual Report:

(1) All elements of remuneration package of all the directors i.e. salary, benefits, bonus, stock options,
pension etc.

(2) Details of fixed component and performance linked incentives, along with performance criteria.

Board Procedure

(1) Board meetings shall be held at least, four times a year, with a maximum gap of 4 months between
any two meetings.

(2) A director shall not be a member of more than 10 committees or act as chairman of more than five
committees, across all companies, in which he is a director.

Management

A Management Discussion and Analysis Report should form part of the annual report to the
shareholders; containing discussion on the following matters.

(1) Opportunities and threats.

(2) Segment-wise or product-wise performance.

(3) Risks and concerns.

(4) Discussion on financial performance with respect to operational performance.
(5) Material development in human resource/industrial relations front.

Shareholders

A Board Committee under the chairmanship of non-executive director shall be formed to specifically
look into the redressing of shareholders and investors’ complaints like transfer of shares, non-receipt of
Balance Sheet or declared dividends etc. This committee shall be designated as ‘Shareholders /
Investors Grievance Committee’.
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(g9) Report on Corporate Governance

There shall be a separate section on corporate governance in the Annual Report of the company, with
a detailed report on corporate governance.

(h) Compliance

The company shall obtain a certificate from the auditors of the company regarding the compliance of
conditions of corporate governance. This certificate shall be annexed with the Directors’ Report sent to
shareholders and also sent to the stock exchange.

1.3.2.6 The Companies Act, 2013 and its Impact on Corporate Governance in India

The foundations of the comprehensive revision in the Companies Act, 1956 was laid in 2004 when the
Government constituted the Irani Committee to conduct a comprehensive review of the Act. The
Government of India has placed before the Parliament a new Companies Bill, 2011 that incorporates several
significant provisions for improving corporate governance in Indian companies which, having gone through
an extensive consultation process. The Bill was passed in the parliament and enacted as the Companies
Act, 2013.

The Companies Act, 2013 contemplates structural and fundamental changes in the way companies would
be governed in India and incorporates various lessons that have been learnt from the corporate scams of
the recent years that highlighted the role and importance of good governance in organizations.

Significant corporate governance reforms, primarily aimed at improving the board oversight process, have
been proposed in the Companies Act, 2013; for instance it has proposed, for the first time in Company Law,
the concept of an Independent Director and all listed companies are required to appoint independent
directors with at least one third of the Board of such companies comprising of independent directors.

The Companies Act, 2013 takes the concept of board independence to another level altogether. The
definition of an Independent Director has been considerably tightened and the definition now defines
positive attributes of independence and also requires every Independent Director to declare that he or she
meets the criteria of independence.

In order to ensure that Independent Directors maintain their independence and do not become too familiar
with the management and promoters, minimum tenure requirements have been prescribed. The initial term
for an independent director is for five years, following which further appointment of the director would
require a special resolution of the shareholders. However, the total tenure for an independent director is not
allowed to exceed two consecutive terms.

The Companies Act, 2013 expressly disallows Independent Directors from obtaining stock options in
companies to protect theirindependence.
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The new guidelines which set out the role, functions and duties of Independent Directors and their
appointment, resignation and evaluation introduce greater clarity in their role; however, in certain places
they are prescriptive in nature and could end up making the role of Independent Directors quite onerous.

In order to balance the extensive nature of functions and obligations imposed on Independent Directors,
the Companies Act, 2013 seeks to limit their liability to matters directly relatable to them and limits their
liability to ‘only in respect of acts of omission or commission by a company which had occurred with his
knowledge, attributable through board processes, and with his consent or connivance or where he had not
acted diligently’.

The Act also requires that all resolutions in a meeting convened with a shorter notice should be ratified by at
least one independent director which gives them an element of veto power. Various other clauses such as
those on directors’ responsibility statements, statement of social responsibilities, and the directors’
responsibilities over financial controls, fraud, etc, will create a more transparent system through better

disclosures.

The Act also contemplates that any undue gain made by a director by abusing his position will be disgorged
and returned to the company together with monetary fines.

Audit committee (Section 177)

Section 177 of the Act provides for Audit committee. According to this section:

(a) Formation of an Audit Committee: An audit committee shall be constituted by the Board of directors of:

(1) Every listed company, and
(2) Such other class or classes of companies as may be prescribed.

(b) Rule 6 of the Companies (Meetings of Board and its Powers) Rules, 2014 have prescribed the following
classes of companies that shall constitute Audit Committee:

(1) all public companies with a paid up capital of 10 crore rupees or more.

(2) all public companies having turnover of 100 crore rupees or more.

(3) all public companies, having in aggregate, outstanding loans or borrowings or debentures or
deposits exceeding 50 crore rupees or more.

Explanation.- The paid up share capital or turnover or outstanding loans, or borrowings or debentures or
deposits, as the case may be, as existing on the date of last audited Financial Statements shall be taken
into account for the purposes of this rule.

Provided that public companies covered under this rule which were not required to constitute Audit
Committee under section 292A of the Companies Act, 1956 shall constitute their Audit Committee within
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one year from the commencement of these rules or appointment of independent directors by them,
whichever is earlier:

Provided further that public companies covered under this rule shall constitute their Nomination and
Remuneration Committee within one year from the commencement of these rules or appointment of
independent directors by them, whichever is earlier.

(c) Composition of an Audit committee: According to sub section 2 of section 177, the Audit Committee
shall consist of a minimum of 3 directors with independent directors forming a majority.

Provided that the majority of members of Audit Committee including its Chairperson shall be persons
with ability to read and understand the financial statement.

Disclosure of composition of Audit Committee [Section 177(8)]: The composition of the Audit Committee
shall be disclosed in the Board‘s report under section 134(3) and where the Board had not accepted
any recommendation of the Audit Committee, the same shall be disclosed in such report along with
reasons thereof.

Note: “‘With Independent Directors forming a majority’ is omitted in Section 177(2) for the Companies
covered under Section 8 of the Companies Act, 2013 [Vide Notification G.S.R. 466(E)] dated 05 June,
2015].

(d) Transition period: Every Audit Committee of a company existing immediately before the
commencement of this Act shall, within one year of such commencement, be reconstituted in
accordance with the new composition of an Audit Committee as provided in sub section (2) above.

(e) Responsibilities of an Audit Committee: According to sub section (4) of section 177, every Audit
Committee shall act in accordance with the terms of reference specified in writing by the Board which

shall, inter alia, include:

(1) the recommendation for appointment, remuneration and terms of appointment of auditors of the
company.

Note: In case of Government companies, in this clause, for the word 'recommendation for
appointment, remuneration and of appointment' the words 'recommendation for remuneration’
shall be substituted [Vide Notification no. G.S.R. 463(E), dated 5.6.15].

(2) review and monitor the auditor‘s independence and performance, and effectiveness of audit
process.

(3) examination of the financial statement and the auditors’ report thereon.

(4) approval or any subsequent modification of transactions of the company with related parties.
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However, vide Companies (Amendment) Act, 2015 notified on 26! May, 2015 (but not yet brought
into force), the Audit Committee may make omnibus approval for related party transactions
proposed to be entered by the company subject to such conditions as may be prescribed.

(5) scrutiny of inter-corporate loans and investments.

(6) valuation of undertakings or assets of the company, wherever it is necessary.

(7) evaluation of internal financial controls and risk management systems.

(8) monitoring the end use of funds raised through public offers and related matters.

(f) Investigation by Audit Committee: According to sub section (6) of section 177, the Audit Committee
shall have authority to investigate into any matter in relation to the items specified in sub-section (4) or
referred to it by the Board and for this purpose shall have power to obtain professional advice from
external sources and have full access to information contained in the records of the company.

(9) Role of auditor in Audit Committee:

(1) According to section 177 (5), the Audit Committee is empowered to:

a) call for the comments of the auditors about:
1) internal control systems,
2) the scope of audit, including the observations of the auditors,

3) review of financial statement before their submission to the Board,

b) discuss any related issues with the internal and statutory auditors and the management of the
company.

(2) Right to be heard in the meeting of Audit Committee: According to section 177(7), the auditors of a
company and the key managerial personnel shall have a right to be heard in the meetings of the
Audit Committee when it considers the auditor‘s report but shall not have the right to vote.

(h) Penalty for contravention [Section 178(8)]

(1) The company shall be punishable with fine which shall not be less than 1 lakh rupees but which may
extend to 5 lakh rupees, and

(2) every officer of the company who is in default shall be punishable with imprisonment for a term
which may extend to 1 year or with fine which shall not be less than 25,000 rupees but which may
extend to 1 lakh rupees, or with both. Vigil mechanism

() Formation of vigil mechanism: According to section 177 (9), a Vigil mechanism shall be formed in:
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1) Every listed company, and
2) Such other prescribed classed of companies.

(@) Rule 7 of the Companies (Meetings of Board and its Powers) Rules, 2014 has prescribed the following
classes of companies that shall constitute Vigil mechanism:

1) the Companies which accept deposits from the pubilic;
2) the Companies which have borrowed money from banks and public financial institutions in
excess of 50 crore rupees.

(b) Objective of formation of vigil mechanism:

1) A vigil mechanism shall be formed for directors and employees to report genuine concerns in
such manner as may be prescribed.

2) The vigil mechanism shall provide for adequate safeguards against victimisation of persons who
use such mechanism and make provision for direct access to the chairperson of the Audit
Committee in appropriate or exceptional cases. It is imperative for the company to disclose the
details of the establishment of vigil mechanism on the website of the company and in Board*s
report.

3) According to the Companies (Meetings of Board and its Powers) Rules, 2014:

a. Persons who use such mechanism means employees and directors who avail the vigil
mechanism.

b. The companies which are required to constitute an audit committee shall oversee the vigil
mechanism through the committee and if any of the members of the committee have a
conflict of interest in a given case, they should recuse themselves and the others on the
committee would deal with the matter on hand.

c. In case of other companies, the Board of directors shall nominate a director to play the role
of audit committee for the purpose of vigil mechanism to whom other directors and
employees may report their concerns.

d. The employees and directors who avail of vigil mechanism may have direct access to the
Chairperson of the Audit Committee or the director nominated to play the role of Audit
Committee, as the case may be, in exceptional cases.

e. In case of repeated frivolous complaints being filed by a director or an employee, the audit
committee or the director nominated to play the role of audit committee may take suitable
action against the concerned director or employee including reprimand.

(c) Penalty for contravention [Section 178 (8)]: Same as penalty mentioned supra in the topic of Audit
Committee.
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F: 1.4 NOMINATION AND REMUNERATION COMMITTEE

As per Section 178 of the Companies Act, 2013 read with Rule 6 of the Companies (Meetings of the Board and its
power) Rules, 2014, the Board of Directors of every company and the following classes of companies are required to
constitute a Nomination and Remuneration Committee of the Board:

() All public companies with a paid up capital of 10 crore rupees or more;

(i) All public companies having turnover of 100 crore rupees or more;

(i) All public companies having in aggregate, outstanding loans or borrowings or debentures or deposits exceeding
50 crore rupees or more.

Composition:
Nomination and Remuneration Committee consisting of 3 or more non-executive directors out of which not less than
one-half shall be independent directors.

Functions:

() The Nomination and Remuneration Committee shall identify persons who are qualified to become directors and
who may be appointed in senior management in accordance with the criteria laid down, recommend to the
board their appointment and removal and shall carry out evaluation of every director’s performance[Section
178(2)].

(i) The Committee shall formulate the criteria for determining qualifications, positive attributes and independence of
a director, and recommend to the Board a policy, relating to the remuneration for the directors, key managerial
personnel and other employees [Section 178(3)].

(i) The Committee shall while formulating the policy under sub-section (3) ensure that-

(@) The level and composition of remuneration is reasonable and sufficient to attract, retain and motivate
directors of the quality required to run the company successfully;

(b) Relationship of remuneration to performance is clear and meets appropriate performance benchmark; and

(c) Remuneration to directors, key managerial personnel and senior management involves a balance between
fixed and incentive pay reflecting short and long term performance objectives

Such policy shall be disclosed in the Board’s report [Section 178(4)].

Note:
Section 178(2), (3) and (4) shall not apply to Government Company except with regard to appointment of
‘senior management’ and other employees, vide notification no. G.S.R. 463(E ) dated 5t June, 2015.

Explanation:

Senior Management means personnel of the company who are members of its core management team
excluding Board of Directors comprising all members of management one level below the executive directors,
including the functional heads.

F:1.5 STAKEHOLDERS RELATIONSHIP COMMITTEE

As per Section 178(5) of the Companies Act, 2013, the Board of Directors of the company which consists of more than
1000 shareholders, debenture holders, and any other security holders at any time during a financial year shall
constitute a Stakeholder Relationship Committee.

Composition:

The Stakeholder shall consist of a Chairperson who shall be a non-executive director and such other members as may
be decided by the Board.
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Function:
The Stakeholders Relationship Committee shall consider and resolve the grievances of security holders of the
company.

F:1.6 CORPORATE SOCIAL RESPONSIBILITY COMMITTEE

Section 135(1) read with Rule 3 of the Companies (Corporate Social Responsibility Policy Rules, 2014, mandates every
company having:
(a) Net worth of rupees 5 crores or more, or

(b) Turnover of rupees 1000 crores or more, or
(c) A net profit of rupees 5 crores or more

During any financial year to constitute a Corporate Social Responsibilty (CSR) Committee of the Board.

Composition:
Section 135 provides that CSR committee shall be constituted with 3 or more directors, out of which atleast one
director shall be an independent director.

Function:
The CSR Committee shall:

(a) formulate and recommend to the Board, CSR Policy which shall indicate the activities undertaken by the
Company as specified in Schedule VII.

(b) recommend the amount of expenditure to be incurred on the activities referred to in clause (a)

(c ) monitor the CSR policy from time to time.

CSR Expenses:

The Board of every company refers in this Section, shall ensure that Company spends, in every financial year, at least
2% of the average net profits of the company made during the three immediately preceeding financial years, in
pursuance of its CSR Policy.

Board’s Report:
The Board’s Report of the company covered under this Section, shall include an annual report on CSR. Moreover, if
the company fails to spend CSR expenses, Board’s report shall specify the reasons for not spending amount.

F:1.7 DUTIES AND LIABILITIES OF DIRECTORS

Directors acting collectively i.e. Board of Directors are authorized to do what the company is authorized to do unless
barred by restrictions on their powers by the provisions of the Companies Act, 2013, the Memorandum or Articles of
the company.

The Act specifies certain powers to be exercised only at Board Meeting (Section 179) and, certain powers only with
the consent of shareholders in general meeting (Section 180). The Act also casts certain duties upon the directors
such as duty to disclose the interest in contracts, duty to attend Board meetings etc.

Except where express provisions are made that the powers of a company in respect of any matter are to be
exercised by the company in general meeting, in all other cases the Board is entitled to exercise all its powers. The
directors acting together are the authority for conducting the affairs of the company. They are authorised to do
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what the company is authorised to do, unless barred by restrictions on their powers by the provisions of the
Companies Act, 2013, the memorandum or articles of the company (Section 179).

The directors shall exercise their powers bonafide and in interest of the company. The directors while exercising their
powers do not act as agents for the majority or even all the members and so the members cannot by resolution
passed by a majority or even unanimously supercede the director‘s powers, or instruct them how they shall exercise
their powers. This sovereignty of the directors within the limits of the powers conferred on them by the articles, and
within limit laid down by the Act was clearly expressed by Greer L.J. in [John Shaw & Sons (Salford) Ltd. v. Shaw
(1935) 2 K.B. 113] in the following words:

‘A company is an entity distinct alike from its shareholders and its directors. Some of its powers may, according to its
articles, be exercised by directors, certain other powers may be reserved for the shareholders in general meeting.
The powers of management are vested in the directors. They and they alone can exercise these powers. The only
way in which the general body of the shareholders can control the exercise of the powers vested by the articles, in
the directors, is by altering the articles, or if opportunity arises under the articles, by refusing to re-elect the directors
whose action they disapprove. They cannot themselves usurp the powers which by the articles are vested in the
directors any more than the directors can usurp the powers vested by the articles in the general body of
shareholders’

In [Milan Sen v. Guardian Plasticate Ltd. (1998) 2 Comp L J 320], the directors passed a resolution for rights issue
which was questioned by certain shareholders. The Calcutta High Court held that the question whether the
company needed additional capital was a question which should primarily be decided by the directors of the
company and if they were of the view that further capital in the form of rights issue was required, the Court would
not be allowed to disturb the same unless there were extreme circumstances of malafides or breach of trust.

Thus, from the provisions of Section 179 and the exposition of the law stated above, it is clear that subject to the
restrictions contained in the Act, Memorandum and Articles, the powers of directors are co-extensive with those of
the company itself. The relationship of the Board of directors with the shareholders is more of federation than one of
subordinates and superior. Some powers are specially reserved for the Board. On the other hand, some powers are
exclusively reserved for the members in general meeting.

1.7.1 Duties of directors (section 1464)

Duties of directors has been defined in the company Law for the first time under section 166 of the
Companies Act, 2013.The following duties have been prescribed for a director under the said section:

(a) He shall actin accordance with the articles of the company, subject to the provisions of this Act.

(b) He shall act in good faith in order to promote the objects of the company for the benefit of its members
as a whole, and in the best interests of the company, its employees, the shareholders, the community
and for the protection of environment.

(c) He shall exercise his duties with due and reasonable care, skil and diligence and shall exercise
independent judgment.

(d) He shall not involve in a situation in which he may have a direct or indirect interest that conflicts, or
possibly may conflict, with the interest of the company.
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1.7.21

1.7.2.2

(e) He shall not achieve or attempt to achieve any undue gain or advantage either to himself or to his
relatives, partners, or associates and if such director is found guilty of making any undue gain, he shall
be liable to pay an amount equal to that gain to the company.

(f) He shall not assign his office and if any assignment so made, it shall be void.

(g) If a director of the company contravenes the provisions of this section, such director shall be punishable
with fine which shall not be less than ¥ 1,00,000 but which may extend to ¥ 5,00,000.

Liabilities of directors

The liabilities of the directors may be grouped under certain heads for convenience of consideration and
discussion. They are:

Liability to outsiders
Directors of a company may personally become liable to outside parties in the following cases:
(a) When they enter into contracts on behalf of the company:

(1) if the contracts are ultra vires the company;

(2) if they act outside the scope of their own authority;

(3) ifthey actin their own name and not for and on behalf of the company;

(b) When they issue a prospectus; in violation of the provisions of the Companies Act, 2013 and the SEBI
(ICDR) Regulations which contains mis-statements(s).

(c) When they are found guilty of fraud.

(d) When they allot shares in an irregular manner.

(e) When the Court orders that the directors are personally liable for all or any of the debts or liabilities of the
company for fraudulent trading on the part of the company.

Liability to the company

The directors are liable to the company in the following cases:

(@) When they are negligentin the performance of their duty as directors and the company suffers loss, etc.

(b) When they commit an act which is ultra vires their powers or ultra vires the company.

(c) When any illegal act or breach of trust is committed by them.
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1.7.23

1.7.24

Liability to the shareholders

The position of the directors in respect of the company’s properties and the rights conferred upon them to
be exercised as directors is that of a trustee. If they commit any breach of trust or indulge in wrongful uses of
their rights and the company suffers loss, they have to make good the loss. Similarly, if shareholders suffer loss
due to the negligence of the directors they are personally liable for the loss.

Liability for statutory defaults and violations.

Under the Companies Act, 2013 the directors are required to ensure compliance with the several provisions
of the Act and penalties have been prescribed for defaults and/or non-compliance. The directors are liable
for consequences.

F:1.8 POWERS RELATED TO POLITICAL CONTRIBUTIONS

1.8.1

182

Section 182 of the Act provides for prohibitions and restrictions regarding political contributions. According
to this section:

(a) Notwithstanding anything contained in any other provision of this Act, a company may contribute any
amount directly or indirectly to any political party. Here, political party means a political party registered
under section 29A of the Representation of the People Act, 1951.

(b) The following companies are not allowed to contribute to any political party:

(1) a Government company; and
(2) a company which has been in existence for less than three financial years.

(c) The aggregate of the amount which may be so contributed by the company in any financial year shall
not exceed seven and a half per cent of its average net profits during the three immediately preceding
financial years.

(d) No such contribution shall be made by a company unless a resolution authorising the making of such
contribution is passed at a meeting of the Board of Directors and such resolution shall be deemed to be
justification in law for the making and the acceptance of the contribution authorised by it.

(e) Without prejudice to the generality of the provisions of sub-section (1),

(1) a donation or subscription or payment caused to be given by a company on its behalf or on its
account to a person who, to its knowledge, is carrying on any activity which, at the time at which
such donation or subscription or payment was given or made, can reasonably be regarded as likely
to affect public support for a political party shall also be deemed to be contribution of the amount
of such donation, subscription or payment to such person for a political purpose.

(2) the amount of expenditure incurred, directly or indirectly, by a company on an advertisement in
any publication, being a publication in the nature of a souvenir, brochure, tract, pamphlet or the
like, shall also be deemed:
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a) where such publication is by or on behalf of a political party, to be a contribution of such
amount to such political party, and

b) where such publication is not by or on behalf of, but for the advantage of a political party, to
be a contribution for a political purpose.

(f) Every company shall disclose in its profit and loss account any amount or amounts contributed by it to
any political party during the financial year to which that account relates, giving particulars of the total
amount contributed and the name of the party to which such amount has been contributed. [Section
182(3)].

(g) If a company makes any contribution in contravention of the provisions of this section, the company
shall be punishable with fine which may extend to five times the amount so contributed and every
officer of the company who is in default shall be punishable with imprisonment for a term which may
extend to six months and with fine which may extend to five times the amount so contributed. [Section
182(4)].

Self Assessment Questions

o LDdPE

© LN

11.
12.

What powers can be exercised by the Board with the consent of members in general meeting?
Discuss the liabilities of directors to the company and to outsiders for their acts.

Directors are not only agents but are also in some sense trustee of the company. Discuss.

What are the provisions of the Companies Act, in regard to the holding of a Board Meeting?

Write short notes on:

() Minutes.

(i) Statutory Registers.

(i) Quorum.

(iv) Audit Committee

(v) Board Meeting through video conferencing

(vi) Vigil Mechanism

What are the committees of Board, mandatorily to be constituted under the Companies Act, 2013?
Write key points for consideration for Board Meetings as per Secretarial Standards-1?

What are the powers of the Board of a company under the provisions of Companies Act, 2013?
What are the matters not to be dealt within a meeting of Board through video conferencing or other audio-visual
means?

. Can any Board of Directors of a company pass some resolutions through circulation? If yes, what are the

Provisions and Rules in connection to it.

What are the duties of Directors under the provisions of Companies Act, 2013?

What are the Prohibitions and restrictions regarding political contributions under Section 182 of the Companies
Act, 20137

IR
IR
IR
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - G : INSPECTION, INQUIRY AND INVESTIGATION

THIS STUDY NOTE INCLUDES:

: 1.1 Power to call for infformation, inspect books and conduct inquiries [Section 206]

: 1.2 Conduct of inspection and inquiry [Section 207]

: 1.3 Report on inspection made [Section 208]

: 1.4 Search and seizure [Section 209]

: 1.5 Investigation into affairs of Company [Section 210]

1 1.6 Establishment of Serious Fraud Investigation Office (SFIO) [Section 211]

: 1.7 Investigation into affairs of Company by SFIO [Section 212]

:1.8 Investigation infto Company’s affairs in other cases [Section 213]

: 1.9 Security for payment of costs and expenses of investigation [Section 214]

:1.10 Firm, body corporate or association not to be appointed as Inspector [Section 215]

.11 Investigation of ownership of company [Section 214]

.12 Procedure, powers, etc., of Inspectors [Section 217]

.13  Protection of employees during investigation [Section 218]

.14 Power of Inspector to conduct investigation into affairs of related companies, efc. [Section 219]
.15 Seizure of documents by Inspector [Section 220]

.16 Freezing of assets of Company on inquiry and investigation [Section 221]

.17 Imposition of restrictions upon securities [Section 222]

.18 Inspector's report [Section 223]

:1.19 Actions to be taken in pursuance of Inspector's report [Section 224]

:1.20 Expenses of investigation [Section 225]

:1.21  Voluntary winding up of company, etc., not to stop investigation proceedings [Section 226]
:1.22 Legal advisers and bankers not to disclose certain information [Section 227]

:1.23 Investigation etc. of foreign companies [Section 228]

:1.24 Penalty for furnishing false statement, mutilation, destruction of document [Section 229]

DO

Before going into the topic, let us understand the meaning of the terms 'Inspection’, 'Inquiry’ and ‘Investigation'.
According to Cambridge English Dictionary:

(a) Inspection

'Inspection’ means the act of looking at something carefully, or an official visit to a building or organization to
check that everything is correct and legal.

Purpose
The purpose of an inspection is to confirm that the company, organization or individual is obeying the law.
(b) Inquiry

'Inquiry" is an official process or a judicial inquiry to discover the facts about something bad that has happened:
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Purpose

An inquiry is any process that has the aim of augmenting knowledge, resolving doubt, or solving a problem.

(c) Investigation

'Investigation' means the act or process of examining a crime, problem, statement, etc. carefully, especially to
discover the truth.

Purpose

The purpose of an investigation is to gather information and evidence to support the prosecution of a suspected
violation. If the enforcement officer reasonably believes that there has been a violation of the law, then they
have the authority to conduct an investigation.

Chapter XIV of the Companies Act, 2013 provides for Inspection, Inquiry and Investigation.

G : 1.1 POWER TO CALL FOR INFORMATION, INSPECT BOOKS AND CONDUCT INQUIRIES [SECTION 206]

A check on the performance of Companies is generally exercised by scrutiny of Balance Sheet and Profit and Loss
Account and other returns filed by them with the Registrar who is empowered to call for information and explanation
with respect to any matter to which such documents purport to relate.

The Companies Act explains the legal requirement for the companies in relation to maintenance of books of
account. The object of inspection is not to keep a watch on the performance of companies but also to evaluate
precisely the level of efficiency in the conduct of the company concerned.

Section 206 of the Act provides for the power to call for information, inspect books and conduct inquiries. According
to this section:

(a) Power of the Registrar to call for infformation, explanation or documents [Section 206(1)]

According to section 206(1) of the Companies Act, 2013, where on a scrutiny of any document filed by a
company or on any information received by him, the Registrar is of the opinion that any further information or
explanation or any further documents relating to the company is necessary, he may by a written notice require
the company :

(1) to furnish in writing such information or explanation; or
(2) to produce such documents, within such reasonable time, as may be specified in the notice.

(b) Duty of the company and its officers [Section 206 (2)]

On the receipt of a notice under sub-section (1) of section 206, it shall be the duty of the company and of its
officers concerned to furnish such information or explanation to the best of their knowledge and power and to
produce the documents to the Registrar within the time specified or extended by the Registrar.
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(c)

(d)

(e)

®

186

Duty of past officers of the company [proviso to Section 206 (2)]

According to the proviso to sub-section (2) of section 206, where such information or explanation relates to any
past period, the officers who had been in the employment of the company for such period, if so called upon by
the Registrar through a notice served on them in writing, shall also furnish such information or explanation to the
best of their knowledge.

Additional written notice by the Registrar [Section 206 (3)]

The Registrar may by another written notice call on the company to produce for his inspection such further books
of account, books, papers and explanations as he may require at such place and at such time as he may
specify in the notice:

(1) If noinformation or explanation is furnished to the Registrar within the time specified under Section 206 (1), or

(2) If the Registrar on an examination of the documents furnished is of the opinion that the information or
explanation furnished is inadequate, or

(3) If the Registrar is satisfied on a scrutiny of the documents furnished that an unsatisfactory state of affairs exists
in the company and the information or documents do not disclose a full and fair statement of the
information required.

Provided that, before any notice is served under this sub-section, the Registrar shall record his reasons in writing
for issuing such notice.

Inquiry by the Registrar [Section 206 (4)]

(1) The Registrar may call on the company to furnish in writing any information or explanation on matters
specified in the order within such time as he may specify therein and carry out such inquiry as he deems fit
after providing the company a reasonable opportunity of being heard, if the Registrar is satisfied:

a) on the basis of information available with or furnished to him, or

b) on arepresentation made to him by any person that the business of a company is being carried on for
a fraudulent or unlawful purpose or not in compliance with the provisions of this Act, or

c) the grievances of investors are not being addressed.

(2) Before calling the company to furnish in writing any information or explanations and carrying out inquiry, the
Registrar has to inform the company of the allegations made against it by a written order.

(3) The Central Government may, if it is satisfied that the circumstances so warrant, direct the Registrar or an
Inspector appointed by it for the purpose to carry out the inquiry under this sub-section.

(4) Itis further provided that where business of a company has been or is being carried on for a fraudulent or
unlawful purpose, every officer of the company who is in default shall be punishable for fraud in the manner
as provided in section 447.

Inspection by Central Government [Section 206 (5)]

Without prejudice to the foregoing provisions of this section, the Central Government may, if it is satisfied that the
circumstances so warrant, direct inspection of books and papers of a company by an Inspector appointed by it
for the purpose.
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(g) Order to Carry out Inspection [Section 206 (6)]

The Central Government may, having regard to the circumstances by general or special order, authorise any
statutory authority to carry out the inspection of books of account of a company or class of companies.

(h) Failure to furnish information [Section 206 (7)]

If a company fails to furnish any information or explanation or produce any document required under this
section, the company and every officer of the company, who is in default shall be punishable with a fine which
may extend to 1 lakh rupees and in the case of a continuing failure, with an additional fine which may extend to
500 rupees for every day after the first during which the failure continues.

G:1.2 CONDUCT OF INSPECTION AND INQUIRY [SECTION 207]

Section 207 of the Act provides for the conduct of inspection and inquiry as follows:

(a) Duty of director, officer or employee [Section 207 (1)]

Where a Registrar or Inspector calls for the books of account and other books and papers under section 206, it
shall be the duty of every director, officer or other employee of the company:

(1) to produce all such documents to the Registrar or Inspector, and

(2) to furnish him with such statements, information or explanations in such form as the Registrar or Inspector may
require, and

(3) torender all assistance to the Registrar or Inspector in connection with such inspection.
(b) Powers of the Registrar or Inspector [Section 207 (2) & (3)]

(1) The Registrar or Inspector making an inspection or inquiry under section 206 may, during the course of such
inspection or inquiry, as the case may be:

a) make or cause to be made copies of books of account and other books and papers, or
b) place or cause to be placed any marks of identification in such books in token of the inspection having
been made.

(2) Notwithstanding anything contained in any other law for the time being in force or in any contract to the
contrary, the Registrar or Inspector making an inspection or inquiry shall have all the powers as are vested in
a civil court under the Code of Civil Procedure, 1908, while trying a suit in respect of the following matters,
namely:

a) the discovery and production of books of account and other documents, at such place and time as
may be specified by such Registrar or Inspector making the inspection or inquiry,

b) summoning and enforcing the attendance of persons and examining them on oath, and

Cc) inspection of any books, registers and other documents of the company at any place.
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(c) Penalty for Contravention [Section 207 (4)]

If any director or officer of the company disobeys the direction issued by the Registrar or the inspector under this
section, the director or the officer shall be punishable with imprisonment which may extend to 1 year and with
fine which shall not be less than 25,000 rupees but which may extend to 1 lakh rupees.

If a director or an officer of the company has been convicted of an offence under this section, the director or
the officer shall, on and from the date on which he is so convicted, be deemed to have vacated his office as
such and on such vacation of office, shall be disqualified from holding an office in any company.

G :1.3 REPORT ON INSPECTION MADE [SECTION 208]

Section 208 of the Act provides for the submission of the report on inspection made. According to this section:

The Registrar or Inspector shall, after the inspection of the books of account or an inquiry under section 206 and other
books and papers of the company under section 207, submit a report in writing to the Central Government along
with such documents, if any and such report may, if necessary, include a recommendation that further investigation
into the affairs of the company is necessary giving his reasons in support.

G :1.4 SEARCH AND SEIZURE [SECTION 209]

Search means, an examination of public records to determine and confirm a property's legal ownership, and find out
what claims are on the property.

Seizure is the forcible taking of property by a government law enforcement official from a person who is suspected of
violating, or is known to have violated, the law.

Search and seizure is a procedure used in many civil law and common law legal systems by which police or other
authorities and their agents, who suspect that a crime has been committed, do a search of a person's property and
confiscate any relevant evidence to the crime.

Section 209 of the Act provides for Search and seizure. According to this section:
(a) Circumstances for seizure [Section 209 (1)]

Where, upon information in his possession or otherwise, the Registrar or inspector has reasonable ground to
believe that the books and papers of a company, or relating to:

(1) the key managerial personnel or

(2) any director or

(3) auditor or

(4) company secretary in practice if the company has not appointed a company secretary,

are likely to be destroyed, mutilated, altered, falsified or secreted, he may, after obtaining an order from the
Special Court for the seizure of such books and papers:
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(b)

(c)

(d)

a) enter, with such assistance as may be required, and search, the place or places where such books or papers
are kept, and

b) seize such books and papers as he considers necessary after allowing the company to take copies of, or
extracts from, such books or papers at its cost.

Period of seizure [Section 209 (2)]

(1) Original period of seizure: The Registrar or Inspector shall return the books and papers seized under sub-
section (1), as soon as may be, and in any case not later than 180% day after such seizure, to the company
from whose custody or power such books or papers were seized.

(2) Further period of seizure: The books and papers may be called for by the Registrar or Inspector for a further
period of 180 days by an order in writing if they are needed again.

Taking of copies, placing identification marks [second proviso to Section 209 (2)]

The Registrar or Inspector may, before returning such books and papers as aforesaid, take copies of, or extracts
from them or place identification marks on them or any part thereof or deal with the same in such other manner
as he considers necessary.

Applicability of the provisions of the Code of Criminal Procedure, 1973 [Section209 (3)]

The provisions of the Code of Criminal Procedure, 1973 relating to searches or seizures shall apply, 'mutatis
mutandis', to every search and seizure made under this section.

G : 1.5 INVESTIGATION INTO AFFAIRS OF COMPANY [SECTION 210]

Sections 210 to 229 of the Companies Act, 2013 contain provisions relating to investigation of the affairs of company.
Investigation within the meaning of the relevant provisions of the Act is a form of probe; a deeper probe; into the
affairs of a company. It is a fact finding exercise. The main object of investigation is to collect evidence and to see if
any illegal acts or offences are disclosed and then decide the action to be taken. Section 210 of the Act provides:

(a)

(b)

Investigation in the opinion of Central Government [Section 210 (1)]
Where the Central Government is of the opinion, that it is necessary to investigate into the affairs of a company:

(1) on the receipt of a report of the Registrar or Inspector under section 208.

(2) on intimation of a special resolution passed by a company that the affairs of the company ought to be
investigated, or
[Every special resolution is required to be filed in Form No. MGT-14 as per Section 117(3)(a)].

(3) in public interest, it may order an investigation into the affairs of the company.

Investigation on the order by a court or the Tribunal [Section 210 (2)]

Where an order is passed by a court or the Tribunal in any proceedings before it that the affairs of a company
ought to be investigated, the Central Government shall order an investigation into the affairs of that company.
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(c)

Appointment of Inspectors [Section 210 (3)]

For the purposes of this section, the Central Government may appoint one or more persons as Inspectors to
investigate into the affairs of the company and to report thereon in such manner as the Central Government
may direct.

G : 1.6 ESTABLISHMENT OF SERIOUS FRAUD INVESTIGATION OFFICE [SECTION 211]

Section 211 of the Act provides for the establishment of Serious Fraud Investigation Office as under:

(a)

(b)

(c)

(d)

(e)

190

Sefting up of Serious Fraud Investigation Office (SFIO) [Section 211 (1)]

The Central Government shall, by notification, establish an office to be called the Serious Fraud Investigation
Office (SFIO) to investigate frauds relating to a company. MCA vide Notification No. S.0.2005(E) dated 21st July,
2015 established under Section 211 of the Companies Act, 2013.

Continuation of earlier SFIO

Earlier, the Serious Fraud Investigation Office was set-up by the Central Government in terms of the Government
of India’s Resolution No. 45011/16/2003-Adm-I, dated 2nd July, 2003 to carry out the functions of SFIO.

Composition of SFIO [Section 211 (2)]

The SFIO shall be:

(1) Headed by a Director, and
(2) Conisist of such number of experts from the following fields to be appointed by the Central Government from
amongst persons of ability, integrity and experience in:

a) banking;

b) corporate affairs;

Cc) taxation;

d) forensic audit;

e) capital market;

f) information technology;

g) law; or

h) such other fields as may be prescribed.

Appointment of a Director in SFIO

The Central Government shall, by notification, appoint a Director in the SFIO, who shall be an officer not below
the rank of a Joint Secretary to the Government of India having knowledge and experience in dealing with
matters relating to corporate affairs [Section 211 (3)].

Appointment of Experts

The Central Government may appoint of such experts and other officers and employees in the SFIO as it
considers necessary for the efficient discharge of its functions under this Act [Section 211 (4)].
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Terms and conditions of service

The terms and conditions of service of Director, experts, and other officers and employees of the SFIO shall be
such as may be prescribed [Section 211 (5)].

The terms and conditions of service of the above mentioned officers have been laid down in the Companies
(Inspections, Investigations and Inquiry) Rules, 2014.

G : 1.7 INVESTIGATION INTO AFFAIRS OF COMPANY BY SFIO [SECTION 212]

Section 212 of the Act provides for Investigation into affairs of Company by the Serious Fraud Investigation Office
(SFIO). According to this section:

CY

(b)

(c)

(d)

(e)

Without prejudice to the provisions of section 210, where the Central Government :

(1) onreceipt of a report of the Registrar or Inspector under section 208;

(2) on intimation of a special resolution passed by a company that its affairs are required to be investigated;
[Every special resolution is required to be filed in Form No. MGT-14 as per Section 117(3)(a)]

(3) in the public interest, or
(4) onrequest from any Department of the Central Government or a State Government,

is of the opinion that it is necessary to investigate into the affairs of a company by the SFIO, the Central
Government may, by order, assign the investigation into the affairs of the said company to the SFIO.

On receipt of such order, the Director, SFIO may desighate such number of Inspectors, as he may consider
necessary for the purpose of such investigation.

Where any case has been assigned by the Central Government to the SFIO for investigation under this Act, no
other investigating agency of Central Government or any State Government shall proceed with investigation in
such case in respect of any offence under this Act. In case any such investigation has already been initiated, it
shall not be proceeded further with and the concerned agency shall transfer the relevant documents and
records in respect of such offences under this Act to SFIO [Sub section (2)].

Where the investigation into the affairs of a company have been assigned by the Central Government to SFIO, it
shall conduct the investigation in the manner and follow the procedure provided in this Chapter (Chapter X1V,
Inspection, Inquiry and Investigation) and submit its report to the Central Government within such period as may
be specified in the order [Sub section (3)].

The Director, SFIO shall cause the affairs of the company to be investigated by an Investigating Officer who shall
have the power of the Inspector under section 217 [Sub section (4)].

The company and its officers and employees, who are or have been in employment of the company shall be
responsible to provide all information, explanation, documents and assistance to the Investigating Officer as he
may require for conduct of the investigation [Sub section (5)].
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Notwithstanding anything contained in the Code of Criminal Procedure, 1973, offences covered under section
447 of this Act shall be cognizable and no person accused of any offence under those sections shall be released
on bail or on his own bond unless:

(1) the Public Prosecutor has been given an opportunity to oppose the application for such release, and
(2) where the Public Prosecutor opposes the application, the court is satisfied that there are reasonable grounds
for believing that he is not guilty of such offence and that he is not likely to commit any offence while on bail

[Sub section (6)].

However, a person, who, is under the age of sixteen years or is a woman or is sick or infirm, may be released
on balil, if the Special Court so directs.

Provided further that the Special Court shall not take cognizance of any offence referred in point (f) except
upon a complaint in writing made by:

a) the Director, SFIO, or

b) any officer of the Central Government authorised, by a general or special order in writing in this behalf
by that Government.

(g) The limitation on granting of bail specified in sub section (6) above is in addition to the limitations under the Code

(h)

0)

0

(k)

0)
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of Criminal Procedure, 1973 or any other law for the time being in force on granting of bail [Sub section (7)].

The SFIO shall submit an interim report to the Central Government, if the Central Government so directs [Sub
section (11)].

The SFIO shall submit the investigation report to the Central Government on completion of the investigation [sub-
section (12)].

Notwithstanding anything contained in the Companies Act, 2013 or in any other law for the time being in force,
a copy of the investigation report may be obtained by any person concerned by making an application in this
regard to the court [Sub section (13)].

On receipt of the investigation report, the Central Government may, after examination of the report (and after
taking such legal advice, as it may think fit) direct the SFIO to initiate prosecution against the company and its
officers or employees, who are or have been in employment of the company or any other person directly or
indirectly connected with the affairs of the company [Sub section (14)].

Notwithstanding anything contained in this Act or in any other law for the time being in force, the investigation

report filed with the Special Court for framing of charges shall be deemed to be a report filed by a police officer
under section 173 of the Code of Criminal Procedure, 1973 [Sub section (15)].
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(m) Notwithstanding anything contained in this Act, any investigation or other action taken or initiated by SFIO under
the provisions of the Companies Act, 1956 shall continue to be proceeded with under that Act as if this Act had
not been passed [Sub section (16)].

(n) In case SFIO has been investigating any offence under this Act, any other investigating agency, State
Government, police authority, income-tax authorities having any information or documents in respect of such
offence shall provide all such information or documents available with it to the SFIO [Sub section (17) (a)].

(o) The SFIO shall share any information or documents available with it, with any investigating agency, State
Government, police authority or income tax authorities, which may be relevant or useful for such investigating
agency, State Government, police authority or income-tax authorities in respect of any offence or matter being
investigated or examined by it under any other law [Sub section (17) (b)].

G :1.8 INVESTIGATION INTO COMPANY'’S AFFAIRS IN OTHER CASES [SECTION 213]

The Tribunal may:

(a) on an application made by:

)

@)

not less than one hundred members or members holding not less than one-tenth of the total voting power, in
the case of a company having a share capital, or

not less than one-fifth of the persons on the company’s register of members, in the case of a company
having no share capital,

and supported by such evidence as may be necessary for the purpose of showing that the applicants have
good reasons for seeking an order for conducting an investigation into the affairs of the company; or

(b) on an application made to it by any other person or otherwise, if it is satisfied that there are circumstances
suggesting that:

)

@)

®

the business of the company is being conducted with intent to defraud its creditors, members or any other
person or otherwise for a fraudulent or unlawful purpose, or in a manner oppressive to any of its members or
that the company was formed for any fraudulent or unlawful purpose.

persons concerned in the formation of the company or the management of its affairs have in connection
therewith been guilty of fraud, misfeasance or other misconduct towards the company or towards any of its
members, or

the members of the company have not been given all the information with respect to its affairs which they
might reasonably expect, including information relating to the calculation of the commission payable to a
managing or other director, or the manager, of the company,

order, after giving a reasonable opportunity of being heard to the parties concerned, that the affairs of the
company ought to be investigated by an inspector or inspectors appointed by the Central Government and
where such an order is passed, the Central Government shall appoint one or more competent persons as
inspectors to investigate into the affairs of the company in respect of such matters and to report thereupon
to it in such manner as the Central Government may direct:
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Provided that if after investigation it is proved that:

(1) the business of the company is being conducted with intent to defraud its creditors, members or any
other persons or otherwise for a fraudulent or unlawful purpose, or that the company was formed for any
fraudulent or unlawful purpose, or

(2) any person concerned in the formation of the company or the management of its affairs have in
connection therewith been guilty of fraud,

then, every officer of the company who is in default and the person or persons concerned in the formation
of the company or the management of its affairs shall be punishable for fraud in the manner as provided in
section 447.

G : 1.9 SECURITY FOR PAYMENT OF COSTS AND EXPENSES OF INVESTIGATION [SECTION 214]

Section 214 of the Act provides for security for payment of costs and expenses of investigation as under:

Where an investigation is ordered by the Central Government in pursuance of clause (b) of sub-section (1) of section
210, or in pursuance of an order made by the Tribunal under section 213, the Central Government may before
appointing an Inspector under sub-section (3) of section 210 or clause (b) of section 213, require the applicant to
give such security not exceeding 25,000 rupees as may be prescribed, as it may think fit, for payment of the costs
and expenses of the investigation. Such security shall be refunded to the applicant if the investigation results in
prosecution.

G:1.10 FIRM, BODY CORPORATE OR ASSOCIATION NOT TO BE APPOINTED AS INSPECTOR [SECTION 215]

Section 215 of the Act provides that no firm, body corporate or other association shall be appointed as an Inspector.

G:1.11 INVESTIGATION OF OWNERSHIP OF COMPANY [SECTION 216]

Section 216 of the Act provides for Investigation of ownership of company as under:

(a) As per Section 216 (1), where it appears to the Central Government that there is a reason so to do, it may
appoint one or more Inspectors to investigate and report on matters relating to the company, and its
membership for the purpose of determining the true persons:

(1) who are or have been financially interested in the success or failure, whether real or apparent, of the
company, or

(2) who are or have been able to control or to materially influence the policy of the company.
(b) While appointing an Inspector under sub-section (1), the Central Government may define the scope of the

investigation, whether as respects the matters or the period to which it is to extend or otherwise, and in
particular, may limit the investigation to matters connected with particular shares or debentures [Sub section (3)].
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(c)

Subject to the terms of appointment of an Inspector, his powers shall extend to the investigation of any
circumstances suggesting the existence of any arrangement or understanding which, though not legally binding,
is or was observed or is likely to be observed in practice and which is relevant for the purposes of his investigation
[Sub section (4)].

G:1.12 PROCEDURE, POWERS, ETC., OF INSPECTORS [SECTION 217]

Section 217 of the Act provides for procedure, powers, etc., of Inspectors as under:

CY

(b)

(c)

(d)

(e)

As per sub- section (1), it shall be the duty of all officers and other employees and agents including the former
officers, employees and agents of a company which is under investigation in accordance with the provisions
contained in this Chapter XIV, and where the affairs of any other body corporate or a person are investigated
under section 219, of all officers and other employees and agents including former officers, employees and
agents of such body corporate or a person:

(1) to preserve and to produce to an Inspector or any person authorised by him in this behalf all books and
papers of, or relating to, the company or, as the case may be, relating to the other body corporate or the
person, which are in their custody or power, and

(2) otherwise to give to the Inspector all assistance in connection with the investigation which they are
reasonably able to give.

The Inspector may require any body corporate, other than a body corporate referred in point (a) to furnish such
information to, or produce such books and papers before him or any person authorised by him in this behalf as
he may consider necessary, if the furnishing of such information or the production of such books and papers is
relevant or necessary for the purposes of his investigation [Sub section (2)].

The Inspector shall not keep in his custody any books and papers produced under point (a) or point (b) for more
than 180 days and return the same to the company, body corporate, firm or individual by whom or on whose
behalf the books and papers were produced [Sub section (3)].

However, the books and papers may be called for by the Inspector if they are needed again for a further period
of 180 days by an order in writing.

As per sub-section (4), an Inspector may examine on oath:

(1) any of the persons referred to in point (a), and

(2) any other person with the prior approval of the Central Government, in relation to the affairs of the
company, or other body corporate or person, as the case may be, and for that purpose may require any of
those persons to appear before him personally.

However, in case of an investigation under section 212, the prior approval of Director, Serious Fraud
Investigation Office shall be sufficient under point (2) above (instead of the Central Govt.).

As per sub- section (5), notwithstanding anything contained in any other law for the time being in force or in any
contract to the contrary, the Inspector, being an officer of the Central Government making an investigation

CORPORATE LAWS & COMPLIANCE 195



THE COMPANIES ACT, 2013

®

@

(h)

0)

0

196

under this chapter, shall have all the powers as are vested in a civil court under the Code of Civil Procedure,
1908, while trying a suit in respect of the following matters, namely:

(1) the discovery and production of books of account and other documents, at such place and time as may
be specified by such person.

(2) summoning and enforcing the attendance of persons and examining them on oath, and
(3) inspection of any books, registers and other documents of the company at any place.

If any director or officer of the company disobeys the direction issued by the Registrar or the Inspector under this
section, the director or the officer shall be punishable with imprisonment which may extend to one year and with
fine which shall not be less than 25,000 rupees but which may extend to ¥ 1 lakh [Sub section (6) (i)].

If a director or an officer of the company has been convicted of an offence under this section, the director or
the officer shall, on and from the date on which he is so convicted, be deemed to have vacated his office as
such and on such vacation of office, shall be disqualified from holding an office in any company [Sub section (6)

@in].

The notes of any examination under sub section (4) referred under (d) above, shall be taken down in writing and
shall be read over to, or by, and signed by, the person examined, and may thereafter be used in evidence
against him [Sub section (7)].

As per sub-section (8), if any person fails without reasonable cause or refuses:

(1) to produce to an Inspector or any person authorised by him in this behalf any book or paper which is his duty
under point (a) or point (b) to produce;

(2) to furnish any information which is his duty under point (b) to furnish.

(3) to appear before the Inspector personally when required to do so under point (d) or to answer any question
which is put to him by the Inspector in pursuance of that point, or

(4) to sign the notes of any examination referred to in sub section (7) above, he shall be punishable with
imprisonment for a term which may extend to 6 months and with fine which shall not be less than ¥ 25,000
but which may extend to ¥ 1 lakh, and also with a further fine which may extend to ¥ 2,000 for every day
after the first during which the failure or refusal continues.

The officers of the Central Government, State Government, police or statutory authority shall provide assistance
to the Inspector for the purpose of inspection, inquiry or investigation, which the Inspector may, with the prior
approval of the Central Government, require [Sub section (9)].

The Central Government may enter into an agreement with the Government of a foreign State for reciprocal
arrangements to assist in any inspection, inquiry or investigation under this Act or under the corresponding law in
force in that State and may, by notification, render the application of this Chapter in relation to a foreign State
with which reciprocal arrangements have been made subject to such modifications, exceptions, conditions and
qualifications as may be deemed expedient for implementing the agreement with that State [Sub section (10)].
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(k) Notwithstanding anything contained in this Act or in the Code of Criminal Procedure, 1973 if, in the course of an

0)

investigation into the affairs of the company, an application is made to the competent court in India by the
Inspector stating that evidence is, or may be, available in a country or place outside India, such court may issue
a letter of request to a court or an authority in such country or place, competent to deal with such request, to
examine orally, or otherwise, any person, supposed to be acquainted with the facts and circumstances of the
case, to record his statement made in the course of such examination and also to require such person or any
other person to produce any document or thing, which may be in his possession pertaining to the case, and to
forward all the evidence so taken or collected or the authenticated copies thereof or the things so collected to
the court in India which had issued such letter of request [Sub section (11)].

Provided that, the letter of request shall be transmitted in such manner as the Central Government may specify
in this behalf. Provided further that every statement recorded or document or thing received under this sub-
section shall be deemed to be the evidence collected during the course of investigation.

Upon receipt of a letter of request from a court or an authority in a country or place outside India, competent to
issue such letter in that country or place for the examination of any person or production of any document or
thing in relation to affairs of a company under investigation in that country or place, the Central Government
may, if it thinks fit, forward such letter of request to the court concerned, which shall thereupon summon the
person before it and record his statement or cause any document or thing to be produced, or send the letter to
any Inspector for investigation, who shall thereupon investigate into the affairs of company in the same manner
as the affairs of a company are investigated under this Act and the Inspector shall submit the report to such
court within 30 days or such extended time as the court may allow for further action [Sub section (12)].

Provided that the evidence taken or collected as above or authenticated copies thereof or the things so
collected shall be forwarded by the court, to the Central Government for transmission, in such manner as the
Central Government may deem fit, to the court or the authority in country or place outside India which had
issued the letter of request.

G:1.13 PROTECTION OF EMPLOYEES DURING INVESTIGATION [SECTION 218]

(a) Notwithstanding anything contained in any other law for the time being in force, if:

(1) during the course of any investigation of the affairs and other matters of o relating to a company, other
body corporate or person under section 210, section 212 section 213 or section 219 or of the membership
and other matters of or relating to a company, or the ownership of shares in or debentures of a company or
body corporate, or the affairs and other matters of or relating to a company, other body corporate or
person, under section 216, or

(2) during the pendency of any proceeding against any person concerned in the conduct and management
of the affairs of a company under Chapter XVI,

such company, other body corporate or person proposes:

a) to discharge or suspend any employee; or
b) to punish him, whether by dismissal, removal, reduction in rank or otherwise; or
c) to change the terms of employment to his disadvantage,
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the company, other body corporate or person, as the case may be, shall obtain approval of the Tribunal of
the action proposed against the employee and if the Tribunal has any objection to the action proposed, it
shall send by post notice thereof in writing to the company, other body corporate or person concerned.

(b) If the company, other body corporate or person concerned does not receive within thirty days of making of
application under point (a), the approval of the Tribunal, then and only then, the company, other body
corporate or person concerned may proceed to take against the employee, the action proposed.

(c) If the company, other body corporate or person concerned is dissatisfied with the objection raised by the
Tribunal, it may, within a period of thirty days of the receipt of the notice of the objection, prefer an appeal to
the Appellate Tribunal in such manner and on payment of such fees as may be prescribed.

(d) The decision of the Appellate Tribunal on such appeal shall be final and binding on the Tribunal and on the
company, other body corporate or person concerned.

(e) For the removal of doubts, it is hereby declared that the provisions of this section shall have effect without
prejudice to the provisions of any other law for the time being in force.

G :1.14 POWER OF INSPECTOR TO CONDUCT INVESTIGATION INTO

AFFAIRS OF RELATED COMPANIES, ETC. [SECTION 219]

Section 219 of the Act provides for power of Inspector to conduct investigation into affairs of related companies, etc.
as under:

(a) Investigation into affairs of related companies: If an Inspector appointed under section 210 or section 212 or
section 213 to investigate into the affairs of a company considers it necessary for the purposes of the
investigation, can also investigate the affairs of:

(1) any other body corporate which is, or has at any relevant time been the company’s subsidiary company or
holding company, or a subsidiary company of its holding company.

(2) any other body corporate which is, or has at any relevant time been managed by any person as managing
director or as manager, who is, or was, at the relevant time, the managing director or the manager of the
company.

(3) any other body corporate whose Board of Directors comprises nominees of the company or is accustomed
to act in accordance with the directions or instructions of the company or any of its directors, or

(4) any person who is or has at any relevant time been the company’s managing director or manager or
employee.

(b) Report of Inspector: The Inspector shall, subject to the prior approval of the Central Government, investigate into
and report on the affairs of the other body corporate or of the managing director or manager, in so far as he
considers that the results of his investigation are relevant to the investigation of the affairs of the company for
which he is appointed.

G : 1.15 SEIZURE OF DOCUMENTS BY INSPECTOR [SECTION 220]

Section 220 of the Act provides for seizure of documents by Inspector as under:
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(a) Seizure of books and papers [Sub section (1)]: Where in the course of an investigation under this Chapter, the
Inspector has reasonable grounds to believe that the books and papers of, or relating to, any company or other
body corporate or managing director or manager of such company are likely to be destroyed, mutilated,
altered, falsified or secreted, the Inspector may:

(1) enter, with such assistance as may be required, the place or places where such books and papers are kept
in such manner as may be required, and

(2) seize books and papers as he considers necessary after allowing the company to take copies of, or extracts
from, such books and papers at its cost for the purposes of his investigation.

(b) Time period for keeping books and papers [Sub section (2)]: The Inspector shall keep in his custody the books
and papers seized under this section for such a period not later than the conclusion of the investigation as he
considers necessary and thereafter shall return the same to the company or the other body corporate, or, as the
case may be, to the managing director or the manager or any other person from whose custody or power they
were seized.

(c) Extracts of books and papers: The Inspector may, before returning such books and papers as aforesaid, take
copies of, or extracts from them or place identification marks on them or any part thereof or deal with the same
in such manner as he considers necessary.

(d) Application of provisions of Cr.P.C: The provisions of the Code of Criminal Procedure, 1973, relating to searches or
seizures shall apply 'mutatis mutandis' to every search or seizure made under this section.

G :1.16 FREEZING OF ASSETS OF COMPANY ON INQUIRY AND INVESTIGATION [SECTION 221]

(a) Where it appears to the Tribunal, on a reference made to it by the Central Government or in connection with
any inquiry or investigation into the affairs of a company under this Chapter or on any complaint made by such
number of members as specified under sub section (1) of section 244 or a creditor having one lakh amount
outstanding against the company or any other person having a reasonable ground to believe that the removal,
transfer or disposal of funds, assets, properties of the company is likely to take place in a manner that is
prejudicial to the interests of the company or its shareholders or creditors or in public interest, it may by order
direct that such transfer, removal or disposal shall not take place during such period not exceeding three years
as may be specified in the order or may take place subject to such conditions and restrictions as the Tribunal
may deem fit.

(b) In case of any removal, transfer or disposal of funds, assets, or properties of the company in contravention of the
order of the Tribunal under sub-section (1), the company shall be punishable with fine which shall not be less than
one lakh rupees but which may extend to twenty-five lakh rupees and every officer of the company who is in
default shall be punishable with imprisonment for a term which may extend to three years or with fine which shall
not be less than fifty thousand rupees but which may extend to five lakh rupees, or with both.

G : 1.17 IMPOSITION OF RESTRICTIONS UPON SECURITIES [SECTION 222]

(a) Where it appears to the Tribunal, in connection with any investigation under section 216 or on a complaint made
by any person in this behalf, that there is good reason to find out the relevant facts about any securities issued or
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to be issued by a company and the Tribunal is of the opinion that such facts cannot be found out unless certain
restrictions, as it may deem fit, are imposed, the Tribunal may, by order, direct that the securities shall be subject
to such restrictions as it may deem fit for such period not exceeding three years as may be specified in the order.

(b) Where securities in any company are issued or transferred or acted upon in contravention of an order of the
Tribunal under point (a), the company shall be punishable with fine which shall not be less than one lakh rupees
but which may extend to twenty-five lakh rupees and every officer of the company who is in default shall be
punishable with imprisonment for a term which may extend to six months or with fine which shall not be less than
twenty-five thousand rupees but which may extend to five lakh rupees, or with both.

G :1.18 INSPECTOR’S REPORT [SECTION 223]

Section 223 of the Act lays down the following provisions in respect of the Inspector’s report on investigation
conducted under the Chapter XIV:

(a) Submission of interim report and final report [Sub section (1)]: An Inspector appointed under the Chapter
(Chapter XIV- Inspection, Inquiry and Investigation) may, and if so directed by the Central Government shall,
submit interim reports to that Government, and on the conclusion of the investigation, shall submit a final report
to the Central Government.

(b) Report to be in writing or printed [Sub section (2)]: Every report made under sub section (1) above, shall be in
writing or printed as the Central Government may direct.

(c) Obtaining copy of report [Sub section (3)]: A copy of the above report may be obtained by making an
application in this regard to the Central Government.

(d) Authentication of report [Sub section (4)]: The report of any Inspector appointed under this Chapter shall be
authenticated either:

(1) by the seal, if any, of the company whose affairs have been investigated; or

(2) by a certificate of a public officer having the custody of the report, as provided under section 76 of the
Indian Evidence Act, 1872, and such report shall be admissible in any legal proceeding as evidence in
relation to any matter contained in the report.

(e) Exceptions [Sub section (5)]: Nothing in this section shall apply to the report referred to in section 212 of the
Companies Act, 2013.

G :1.19 ACTIONS TO BE TAKEN IN PURSUANCE OF INSPECTOR'S REPORT [SECTION 224]

Section 224 of the Act provides the following provisions in respect of the actions to be taken in pursuance of
Inspector’s report:

(@) If, from an Inspector’s report, made under section 223, it appears to the Central Government that any person
has, in relation to the company or in relation to any other body corporate or other person whose affairs have
been investigated under this Chapter been guilty of any offence for which he is criminally liable, the Central
Government may prosecute such person for the offence and it shall be the duty of all officers and other
employees of the company or body corporate to give the Central Government the necessary assistance in
connection with the prosecution [Sub section (1)].
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(b)

(c)

As per sub-section (3), if from any such report as aforesaid, it appears to the Central Government that
proceedings ought, in the public interest, to be brought by the company or anybody corporate whose affairs
have been investigated under this Chapter:

(1) for the recovery of damages in respect of any fraud, misfeasance or other misconduct in connection with
the promotion or formation, or the management of the affairs, of such company or body corporate, or

(2) for the recovery of any property of such company or body corporate which has been misapplied or
wrongfully retained, the Central Government may itself bring proceedings for winding up in the name of
such company or body corporate.

The Central Government, shall be indemnified by such company or body corporate against any costs or
expenses incurred by it in, or in connection with, any proceedings brought by virtue of sub-section (3) [Sub
section (4)].

G :1.20 EXPENSES OF INVESTIGATION [SECTION 225]

Section 225 of the Act lays down the following provisions in respect of expenses of investigation:

(CY

()

As per sub-section (1), the expenses of, and incidental to, an investigation by an Inspector appointed by the
Central Government under this Chapter XIV, (Inspection, Inquiry and Investigation) other than expenses of
inspection under section 214 (Security for payment of costs and expenses of investigation) shall be defrayed in
the first instance by the Central Government, but shall be reimbursed by the following persons to the extent
mentioned below, namely:

(1) any person who is convicted on a prosecution instituted, or who is ordered to pay damages or restore any
property in proceedings brought, under section 224, to the extent that he may in the same proceedings be
ordered to pay the said expenses as may be specified by the court convicting such person, or ordering him
to pay such damages or restore such property, as the case may be.

(2) any company or body corporate in whose name proceedings are brought as aforesaid, to the extent of the
amount or value of any sums or property recovered by it as a result of such proceedings.

(3) unless, as a result of the investigation, a prosecution is instituted under section 224:

a) any company, body corporate, managing director or manager dealt with by the report of the
Inspector, and

b) the applicants for the investigation, where the Inspector was appointed under section 213, to such
extent as the Central Government may direct.

As per sub-section (2), any amount for which a company or body corporate is liable under clause (2) above shall
be a first charge on the sums or property mentioned in that clause.

G :1.21 VOLUNTARY WINDING UP OF COMPANY, ETC., NOT TO STOP INVESTIGATION PROCEEDINGS [SECTION 226]

An investigation under this Chapter XIV may be initiated notwithstanding, and no such investigation shall be stopped

or suspended by reason only of, the fact that:
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(@) an application has been made under section 241.
(b) the company has passed a special resolution for voluntary winding up, or

(c) any other proceeding for the winding up of the company is pending before the Tribunal:

Provided that where a winding up order is passed by the Tribunal in a proceeding referred to in clause (c), the
inspector shall inform the Tribunal about the pendency of the investigation proceedings before him and the Tribunal
shall pass such order as it may deem fit:

Provided further that nothing in the winding up order shall absolve any director or other employee of the company
from participating in the proceedings before the inspector or any liability as a result of the finding by the inspector.

G :1.22 LEGAL ADVISERS AND BANKERS NOT TO DISCLOSE CERTAIN INFORMATION [SECTION 227]

Nothing in this Chapter shall require the disclosure to the Tribunal or to the Central Government or to the Registrar or
to an inspector appointed by the Central Government:

(@) by alegal adviser, of any privileged communication made to him in that capacity, except as respects the name
and address of his client, or

(b) by the bankers of any company, body corporate, or other person, of any information as to the affairs of any of
their customers, other than such company, body corporate, or person.

G :1.23 INVESTIGATION ETC., OF FOREIGN COMPANIES [SECTION 228]

Section 228 of the Act provides that the provisions of this Chapter XIV shall apply 'mutatis mutandis' to inspection,
inquiry or investigation in relation to foreign companies.

G :1.24 PENALTY FOR FURNISHING FALSE STATEMENT, MUTILATION, DESTRUCTION OF DOCUMENTS [SECTION 229]

Section 229 of the Companies Act, 2013 lays down the following penalty for furnishing false statement, mutilation,
destruction of documents:

Where a person who is required to provide an explanation or make a statement during the course of inspection,
inquiry or investigation, or an officer or other employee of a company or other body corporate which is also under
investigation:

(a) destroys, mutilates or falsifies, or conceals or tampers or unauthorisedly removes, or is a party to the destruction,
mutilation or falsification or concealment or tampering or unauthorised removal of, documents relating to the
property, assets or affairs of the company or the body corporate.

(b) makes, or is a party to the making of, a false entry in any document concerning the company or body
corporate, or

(c) provides an explanation which is false or which he knows to be false,

he shall be punishable for fraud in the manner as provided in section 447 of the Act.
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[Note : Some of the provisions of this chapter are yet to be notified.]

Self Assessment Questions

(1) Explain the provisions of Companies Act, 2013 with respect to investigation of the affairs of company by the
Central Government.

(2) What are the powers of Inspectors appointed under Section 210 or 212 of the Companies Act, 2013?

(3) Discuss the provisions of Companies Act, 2013 which protects the employees of company during investigation.

(4) Discuss the powers of Registrar to call for information or explanation under Chapter XIV.

(5) Explain the provisions relating to Investigation into affairs of Company by the Serious Fraud Investigation Office
(SFIO).

IR
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113
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - H : COMPROMISES, ARRANGEMENTS AND AMALGAMATIONS

THIS STUDY NOTE INCLUDES:

: 1.1 Power to compromise or make arrangements with creditors and members [Section 230]

: 1.2 Power of Tribunal to enforce compromise or arrangement [Section 231]

: 1.3 Merger and amalgamation of companies [Section 232]

: 1.4 Merger or amalgamation of certain companies [Section 233]

: 1.5 Merger or amalgamation of company with foreign company [Section 234]

: 1.6 Power to acquire shares of shareholders dissenting from scheme or contract approved by majority [Section 235]
: 1.7 Purchase of minority shareholding [Section 234]

: 1.8 Power of Ceniral Government to provide for amalgamation of companies in public interest [Section 237]
: 1.9 Registration of offer of schemes involving transfer of shares [Section 238]

H: 1.10 Preservation of books and papers of amalgamated companies [Section 239]

I X T T rrTrTxT X

H: 1.11 Liability of officers in respect of offences committed prior to merger, amalgamation, etc [Section 240]

Chapter XV of the Companies Act, 2013 (Section 230 to Section 240) provides for Compromises, Arrangements and
Amalgamations.

Infroduction

Corporate restructuring is one of the method to achieve this objective. Mergers, demerger, amalgamation,
compromise and arrangements are the different modes of corporate restructuring. The Companies Act provides the
power to the Court for sanctioning schemes of compromise and arrangement.

Compromise

‘Compromise’ is a term which implies the existence of a dispute such as relating to rights. It means settlement or
adjustment of claims in dispute by mutual concessions. If the members have to gave up their rights entirely. It will not
be compromise [NFU Development Trust Ltd., Re (1973) 1 All E.R. 135]

There can be no 'compromise’ unless there is first a dispute [Guardian Assurance Co., Re(1917) 1 Ch. 431].

Arrangement

The term 'arrangement' is of very wide import. It includes a reorganization of the share capital of a company by the
consolidation of shares of different classes, or by the division of share into shares of different classes or by both these
methods. All modes of reorganising the share capital, including interference with preferential and other special rights
attached to shares, can properly form part of an arrangement with members [Investment Corp. of India Ltd., Re
(1987) 61 Comp. Cas.92 (Bom)].

Amalgamation

'Amalgamation’ is a legal process by which two or more companies are joined together to form a new entity or one
or more companies are to be absorbed or blended with another and as a consequence the amalgamating
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company loses its existence and its shareholders become the shareholders of new company or the amalgamated

company.

The shareholders of each amalgamating company become the shareholders in the amalgamated company. To

give a simple example of amalgamation, we may say X Ltd. and Y Ltd. form Z Ltd. and merge their legal identities
into Z Ltd. It may be said in another way that X Ltd. + Y Ltd. = Z. Ltd.

The word amalgamation is not defined anywhere in the Companies Act, 2013.

H:1.1 POWERTO COMPROMISE OR MAKE ARRANGEMENTS WITH CREDITORS AND MEMBERS (SECTION 230)

(a) Where a compromise or arrangement is proposed:

(1) between a company and its creditors or any class of them, or

(2) between a company and its members or any class of them, the Tribunal may, on the application of the,

a)
b)
c)
d)

company or

of any creditor or

member of the company, or

in the case of a company which is being wound up, of the liquidator, order a meeting of the creditors or
class of creditors, or of the members or class of members, as the case may be, to be called, held and
conducted in such manner as the Tribunal directs.

[Resolution is required to be filed in Form No. MGT-14 as per Section 117(3)(d)]

(b) The application to the tribunal to disclose by affidavit:

(1) all material facts relating to the company, such as the latest financial position of the company, the latest

auditor’s report on the accounts of the company and the pendency of any investigation or proceedings

against the company.

(2) reduction of share capital of the company, if any, included in the compromise or arrangement.

(3) any scheme of corporate debt restructuring consented to by not less than seventy-five per cent. of the

secured creditors in value, including:

a)
b)
c)

d)

e)

a creditor’s responsibility statement in the prescribed form;

safeguards for the protection of other secured and unsecured creditors;

report by the auditor that the fund requirements of the company after the corporate debt restructuring
as approved shall conform to the liquidity test based upon the estimates provided to them by the Board,;
where the company proposes to adopt the corporate debt restructuring guidelines specified by the
Reserve Bank of India, a statement to that effect; and

a valuation report in respect of the shares and the property and all assets, tangible and intangible,
movable and immovable, of the company by a registered valuer.
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(c) Notice of the meeting called in pursuant to the order of the tribunal shall be sent to all the creditors or class of

(d)

206

creditors and to all the members or class of members and the debenture-holders of the company, individually at
the address registered with the company which shall be accompanied by:

)
@
®

4)

®)

a statement disclosing the details of the compromise or arrangement,
a copy of the valuation report, if any, and

explaining their effect on creditors, key managerial personnel, promoters and non-promoter members, and
the debenture holders, and

the effect of the compromise or arrangement on any material interests of the directors of the company or
the debenture trustees, and

such other matters as may be prescribed:

Such notice and other documents shall also be placed on the website of the company, if any, and in case
of a listed company, these documents shall be sent to the Securities and Exchange Board and stock
exchange where the securities of the companies are listed, for placing on their website and shall also be
published in newspapers in such manner as may be prescribed:

When the notice for the meeting is also issued by way of an advertisement, it shall indicate the time within
which copies of the compromise or arrangement shall be made available to the concerned persons free of
charge from the registered office of the company.

Procedural aspects relating to notice under Rule 15.3

Rule 15.3 states that the notice of the meeting pursuant to the order of the Tribunal to be given in Form No. 15.3,

and shall be sent individually specifying therein,

)

@

disclosure of nature and extent of interest and effect of compromise or arrangement on such interest of:

a) key managerial personnel.

b) directors.

C) promoters.

d) non-promoter members.

e) depositors.

f) creditors.

g) debenture holders.

h) deposit and debenture trustee(s).

i) promoters, directors, and key managerial personnel of holding company, subsidiary and associate
companies.

i) employees of the company stating clearly that the changes, if any, in the terms and conditions of
employment are not detrimental to the interest of the employees.

where there is no interest or there is no effect on such interest of any promoter, director or key managerial
personnel, a statement to the effect that there is no interest or there is no effect of the scheme of
compromise or arrangement on such interests of such persons.
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(e)

®

@

(3) investigation proceedings, if any, pending against the company or against any promoter, director or key
managerial personnel of such company.

(4) details of shareholding of directors, key managerial personnel and promoters of the company as on the
date of making this statement and change in their shareholding in the last six months including the date on
which and price at which change took place.

(5) details of any No-objection(s), approvals or sanctions, if already received from the concerned authorities
for the compromise or arrangement.

(6) details of the availability of the following documents for obtaining extract from or for making copies of or for
inspection by the members and creditors, namely:

a) latest audited financial statements of the company including consolidated financial statements.

b) copy of the order of Tribunal in pursuance of which the meeting is to be convened.

c) copy of scheme of compromise or arrangement.

d) contracts or agreements material to the compromise or arrangement, And

e) such other information/documents as the Board/ Management believes necessary and relevant for
making decision for / against the scheme.

(7) declaration to the effect that the scheme is in the best interests of the employees, creditors, debenture
holders, members particularly non-promoter members and minority shareholders of the company, as
detailed in the scheme.

(8) Status of approval(s) of regulatory or any other authority(ies), required, if any in connection with
compromise or arrangement.

(9) The notice shall provide for the information required under sub Section (4) of Section 230 of the Act.

Notice to provide for voting by themselves or through proxy or through postal ballot Sub-Section (4) of Section
230 states that a notice under Sub-Section (3) shall provide that the persons to whom the notice is sent may vote
in the meeting either themselves or through proxies or by postal ballot to the adoption of the compromise or
arrangement within one month from the date of receipt of such notice:

Any objection to the compromise or arrangement shall be made only by persons holding not less than ten per
cent of the shareholding or having outstanding debt amounting to not less than five per cent of the total
outstanding debt as per the latest audited financial statement.

Notice to be sent to the regulators seeking their representations Section 230(5) states that a notice under Sub-
Section (3) along with all the documents in such form as may be prescribed shall also be sent to the Central
Government, the income-tax authorities, the Reserve Bank of India, the Securities and Exchange Board, the
Registrar, the respective stock exchanges, the Official Liquidator, the Competition Commission of India
established under Sub-Section (1) of Section 7 of the Competition Act, 2002, if necessary, and such other sectoral
regulators or authorities which are likely to be affected by the compromise or arrangement and shall require that
representations, if any, to be made by them shall be made within a period of thirty days from the date of receipt
of such notice, failing which, it shall be presumed that they have no representations to make on the proposals.
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(h) Approval and sanction of the scheme

Section 230 (6) states that when at a meeting held in pursuance of Sub-Section (1), majority of persons
representing three-fourths in value of the creditors, or class of creditors or members or class of members, as the
case may be, voting in person or by proxy or by postal ballot, agree to any compromise or arrangement and if
such compromise or arrangement is sanctioned by the Tribunal by an order, the same shall be binding on the
company, all the creditors, or class of creditors or members or class of members, as the case may be, or, in case
of a company being wound up, on the liquidator and the contributories of the company.

(i) Order of the tribunal sanctioning the scheme to provide for the Certain matters
An order made by the Tribunal shall provide for all or any of the following matters, namely:

(1) where the compromise or arrangement provides for conversion of preference shares into equity shares, such
preference shareholders shall be given an option to either obtain arrears of dividend in cash or accept
equity shares equal to the value of the dividend payable.

(2) the protection of any class of creditors.

(3) if the compromise or arrangement results in the variation of the shareholders’ rights, it shall be given effect to
under the provisions of Section 48.

(4) if the compromise or arrangement is agreed to by the creditors under Sub-Section (6), any proceedings
pending before the Board for Industrial and Financial Reconstruction established under Section 4 of the Sick
Industrial Companies (Special Provisions) Act, 1985 shall abate.

(5) such other matters including exit offer to dissenting shareholders, if any, as are in the opinion of the Tribunal
necessary to effectively implement the terms of the compromise or arrangement:

() Compromise or arrangement is to be in conformity with the accounting standards

No compromise or arrangement shall be sanctioned by the Tribunal unless a certificate by the company's
auditor has been filed with the Tribunal to the effect that the accounting treatment, if any, proposed in the
scheme of compromise or arrangement is in conformity with the accounting standards prescribed under Section
133.

(k) Order of tribunal to be filed with the Registrar Section 230 (8) states that the order of the Tribunal shall be filed with
the Registrar by the company within a period of thirty days of the receipt of the order.

() Tribunal may dispense with calling of meeting of creditors Section 230 (9) states that the Tribunal may dispense
with calling of a meeting of creditor or class of creditors where such creditors or class of creditors, having at least
ninety per cent value, agree and confirm, by way of affidavit, to the scheme of compromise or arrangement.

(m) Compromise in respect of buy back is to be in compliance with Section 68 As per Section 230 (10), no
compromise or arrangement in respect of any buy-back of securities under this Section shall be sanctioned by
the Tribunal unless such buy-back is in accordance with the provisions of Section 68.

(n) Compromise includes takeover

Section 230 (11) states that any compromise or arrangement may include takeover offer made in such manner
as may be prescribed. In case of listed companies, takeover offer shall be as per the regulations framed by the
Securities and Exchange Board.
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H:1.2 POWER OF THE TRIBUNAL TO ENFORCE COMPROMISE OR ARRANGEMENT (SECTION 231)

As per Section 231 (1) when the Tribunal makes an order under Section 230 sanctioning a compromise or an
arrangement in respect of a company, it:

(a) shall have power to supervise the implementation of the compromise or arrangement, and

(b) may, at the time of making such order or at any time thereafter, give such directions in regard to any matter or
make such modifications in the compromise or arrangement as it may consider necessary for the proper
implementation of the compromise or arrangement.

Sub-Section (2) states that if the Tribunal is satisfied that the compromise or arrangement sanctioned under
Section 230 cannot be implemented satisfactorily with or without modifications, and the company is unable to
pay its debts as per the scheme, it may make an order for winding up the company and such an order shall be
deemed to be an order made under Section 273.

H:1.3 MERGER AND AMALGAMATION OF COMPANIES (SECTION 232)

(@) Tribunal’s power to call meeting of creditors or members, with respect to merger or amalgamation of companies
Section 232 (1) states that when an application is made to the Tribunal under Section 230 for the sanctioning of a
compromise or an arrangement proposed between a company and any such persons as are mentioned in that
Section, and it is shown to the Tribunal:

(1) that the compromise or arrangement has been proposed for the purposes of, or in connection with, a
scheme for the reconstruction of the company or companies involving merger or the amalgamation of any
two or more companies, and

(2) that under the scheme, the whole or any part of the undertaking, property or liabilities of any company
(hereinafter referred to as the transferor company) is required to be transferred to another company
(hereinafter referred to as the transferee company), or is proposed to be divided among and transferred to
two or more companies, the Tribunal may on such application, order a meeting of the creditors or class of
creditors or the members or class of members, as the case may be, to be called, held and conducted in
such manner as the Tribunal may direct and the provisions of Sub-Sections (3) to (6) of Section 230 shall apply
mutatis mutandis.

(b) Circulation of documents for members/creditors meeting Section 232 (2) states that when an order has been
made by the Tribunal under Sub-Section (1), merging companies or the companies in respect of which a division
is proposed, shall also be required to circulate the following for the meeting so ordered by the Tribunal, namely:

(1) the draft of the proposed terms of the scheme drawn up and adopted by the directors of the merging
company.

(2) confirmation that a copy of the draft scheme has been filed with the Registrar.
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(c)

210

©)

4)

®)

a report adopted by the directors of the merging companies explaining effect of compromise on each class
of shareholders, key managerial personnel, promoters and non-promoter shareholders laying out in
particular the share exchange ratio, specifying any special valuation difficulties.

the report of the expert with regard to valuation, if any.

a supplementary accounting statement if the last annual accounts of any of the merging company relate to
a financial year ending more than six months before the first meeting of the company summoned for the
purposes of approving the scheme.

Sanctioning of scheme by tribunal:

Section 232 (3) states that the Tribunal, after satisfying itself that the procedure specified in Sub-Sections (1) and
(2) has been complied with, may, by order, sanction the compromise or arrangement or by a subsequent order,
make provision for the following matters, namely:

)

@)

©)

4)
®)

©)

)
®

the transfer to the transferee company of the whole or any part of the undertaking, property or liabilities of
the transferor company from a date to be determined by the parties unless the Tribunal, for reasons to be
recorded by it in writing, decides otherwise.

the allotment or appropriation by the transferee company of any shares, debentures, policies or other like
instruments in the company which, under the compromise or arrangement, are to be allotted or
appropriated by that company to or for any person:

No transferee company can hold shares in its own name or under any trust.

A transferee company shall not, as a result of the compromise or arrangement, hold any shares in its own
name or in the name of any trust whether on its behalf or on behalf of any of its subsidiary or associate
companies and any such shares shall be cancelled or extinguished.

the continuation by or against the transferee company of any legal proceedings pending by or against any
transferor company on the date of transfer.

dissolution, without winding-up, of any transferor company.

the provision to be made for any persons who, within such time and in such manner as the Tribunal directs,
dissent from the compromise or arrangement.

where share capital is held by any non-resident shareholder under the foreign direct investment norms or
guidelines specified by the Central Government or in accordance with any law for the time being in force,
the allotment of shares of the transferee company to such shareholder shall be in the manner specified in
the order.

the transfer of the employees of the transferor company to the transferee company.
when the transferor company is a listed company and the transferee company is an unlisted company:

a) the transferee company shall remain an unlisted company until it becomes a listed company.
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(d)

(e)

®

@

(h)

b) if shareholders of the transferor company decide to opt out of the transferee company, provision shall
be made for payment of the value of shares held by them and other benefits in accordance with a pre-
determined price formula or after a valuation is made, and the arrangements under this provision may
be made by the Tribunal:

The amount of payment or valuation under this clause for any share shall not be less than what has been
specified by the Securities and Exchange Board under any regulations framed by it.

(9) where the transferor company is dissolved, the fee, if any, paid by the transferor company on its authorised
capital shall be set-off against any fees payable by the transferee company on its authorised capital
subsequent to the amalgamation, and

(10) such incidental, consequential and supplemental matters as are deemed necessary to secure that the
merger or amalgamation is fully and effectively carried out:

Auditor’s certificate as to conformity with accounting standard

No compromise or arrangement shall be sanctioned by the Tribunal unless a certificate by the company’s
auditor has been filed with the Tribunal to the effect that the accounting treatment, if any, proposed in the
scheme of compromise or arrangement is in conformity with the accounting standards prescribed under Section
133.

Transfer of property or liabilities

Sub-Section (4) stares that an order under this Section provides for the transfer of any property or liabilities, then,
by virtue of the order, that property shall be transferred to the transferee company and the liabilities shall e
transferred to and become the liabilities of the transferee company and any property may, if the order so
directs, be freed from any charge which shall by virtue of the compromise or arrangement, cease to have
effect.

Certified copy of the order to be filed with the registrar Section 232(5) states that every company in relation to
which the order is made shall cause a certified copy of the order to be filed with the Registrar for registration
within thirty days of the receipt of certified copy of the order.

Effective date of the scheme

Section 232 (6) states that the scheme under this Section shall clearly indicate an appointed date from which it
shall be effective and the scheme shall be deemed to be effective from such date and not at a date
subsequent to the appointed date.

Annual statement certified by CA/CS/CWA to be filed with registrar every year until the completion of the
scheme

Section 232 (7) states that every company in relation to which the order is made shall, until the completion of the
scheme, file a statement in such form and within such time as may be prescribed with the Registrar every year
duly certified by a chartered accountant or a cost accountant or a company secretary in practice indicating
whether the scheme is being complied with in accordance with the orders of the Tribunal or not.
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(i) Punishment

@
1)
3
H:1.4

Section 232 (8) states that if a transferor company or a transferee company contravenes the provisions of this
Section, the transferor company or the transferee company, as the case may be, shall be punishable with fine
which shall not be less than one lakh rupees but which may extend to twenty-five lakh rupees and every officer
of such transferor or transferee company who is in default, shall be punishable with imprisonment for a term
which may extend to one year or with fine which shall not be less than one lakh rupees but which may extend to

three lakh rupees, or with both.

Compromise or arrangement includes ‘demerger’

Rule 15.31 of the Rules made under Chapter XV states that For the purpose of Chapter XV of the Act,
‘demerger’ in relation to companies means transfer, pursuant to scheme of arrangement by a ‘demerged
company’ of its one or more undertakings to any ‘resulting company’ in such a manner as provided in
Section 2 (19AA) of the Income Tax Act, 1961, subject to fulfilling the conditions stipulated in Section 2 (19AA)
of the Income Tax Act and shares have been allotted by the ‘resulting company’ to the share holders of the
.demerged company’ against the transfer of assets and liabilities.

For the purpose of the compromise in the nature of ‘demerger’ till the Accounting Standards is prescribed for
the purpose of ‘demerger’, the Accounting Treatment shall be in accordance with the conditions stipulated
in Section 2 (19AA) of the Income Tax Act, 1961 and

a) inthe books of the ‘demerged company’:

1) Assets and liabilities shall be transferred at the same value appearing in the books, without
considering any revaluation or writing off of assets carried out during the preceding two financial
years, and

2) The difference between the value of assets and liabilities shall be credited to capital reserve or
debited to good will.

b) Inthe books of ‘resulting company:

1) Assets and liabilities of ‘demerged company’ transferred shall be recorded at the same value
appearing in the books of the ‘demerged company’ without considering any revaluation or writing
off of assets carried out during the preceding two financial years.

2) Sharesissued shall be credited to the share capital account, and

3) The excess or deficit, if any, remaining after recording the aforesaid entries shall be credited to
capital reserve or debited to good will as the case may be.

A certificate from a Chartered Accountant is to be submitted to the Tribunal to the effect that both
‘demerged company’ and ‘resulting company’ have complied with conditions as above and accounting
treatment prescribed in this rule.

MERGER AND AMALGAMATION OF CERTAIN COMPANIES (SECTION 233)

Section 233 prescribes simplified procedure for Merger or amalgamation of

212
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(a) two or more small companies or
(b) between a holding company and its wholly-owned subsidiary company or
(c) such other class or classes of companies as may be prescribed.

1.4.1

1.4.2

1.4.3

What is a holding company?

As per Section 2 (46) 'holding company', in relation to one or more other companies, means a company of
which such companies are subsidiary companies.

What is a small company?

As per Section 2 (85) ‘‘small company’’ means a company, other than a public company:

(a) paid-up share capital of which does not exceed fifty lakh rupees or such higher amount as may be
prescribed which shall not be more than five crore rupees, or

(b) turnover of which as per its last profit and loss account does not exceed two crore rupees or such higher
amount as may be prescribed which shall not be more than twenty crore rupees:

Provided that nothing in this clause shall apply to:

(1) aholding company or a subsidiary company.
(2) a company registered under Section 8. or
(3) a company or body corporate governed by any special Act.

What is a subsidiary company?

As per 2 (87) 'subsidiary company' or 'subsidiary’, in relation to any other company (that is to say the holding
company), means a company in which the holding company:

(a) controls the composition of the Board of Directors, or

(b) exercises or controls more than one-half of the total share capital either at its own or together with one
or more of its subsidiary companies:

Provided that such class or classes of holding companies as may be prescribed shall not have layers of
subsidiaries beyond such numbers as may be prescribed.

Explanation: For the purposes of this clause:

(1) a company shall be deemed to be a subsidiary company of the holding company even if the control
referred to in sub-clause:

a) orsub-clause
b) is of another subsidiary company of the holding company.

(2) the composition of a company’s Board of Directors shall be deemed to be controlled by another
company if that other company by exercise of some power exercisable by it at its discretion can
appoint or remove all or a majority of the directors.

(3) the expression '‘company' includes any body corporate.

(4) ‘'layer'inrelation to a holding company means its subsidiary or subsidiaries.
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1.4.4

1.4.4.1

1.4.5

1.4.6

214

Merger of small companies/holding and subsidiary companies [Section 233]

Accordingly Sub-Section (1) of Section 233 states that notwithstanding the provisions of Section 230 and
Section 232, a scheme of merger or amalgamation may be entered into between two or more small
companies or between a holding company and its wholly-owned subsidiary company or such other class or
classes of companies as may be prescribed, subject to the following, namely:

@

(b)

(c)

(d)

a notice of the proposed scheme inviting objections or suggestions, if any, from the Registrar and Official
Liquidators where registered office of the respective companies are situated or persons affected by the
scheme within thirty days is issued by the transferor company or companies and the transferee
company;

the objections and suggestions received are considered by the companies in their respective general
meetings and the scheme is approved by the respective members or class of members at a general
meeting holding at least ninety per cent. of the total number of shares;

each of the companies involved in the merger files a declaration of solvency, in the prescribed form,
with the Registrar of the place where the registered office of the company is situated; and

the scheme is approved by majority representing nine-tenths in value of the creditors or class of creditors
of respective companies indicated in a meeting convened by the company by giving a notice of
twenty-one days along with the scheme to its creditors for the purpose or otherwise approved in writing.

Rule 15.25 states as follows with respect to Section 233(1)

@

(b)

(c)

For the purposes of Sub-Section (1) of Section 233, a company shall be deemed to be 'wholly owned
subsidiary' only if hundred per cent of share capital is held by the holding company except the shares
held by the nominee or nominees to ensure that the number of members of subsidiary company is not
reduced below the statutory limit as provided in Section 187.

For the purposes of clause (c) of Sub-Section (1) of Section 233, the declaration of solvency shall be filed
by the each of the companies involved in a scheme of compromise or arrangement involving merger in
Form No. 15.12 along with such fee as provided in Annexure ‘B ‘before convening the meeting of
members and creditors for approval of the scheme.

For the purposes of clause (b) and (d) of Sub-Section (1) of Section 233, the notice of the meeting to the
members and creditors shall be accompanied by:

(1) astatement, as far as applicable, referred to in Sub-Section (3) of Section 230.
(2) the declaration of solvency made in pursuance of clause (c) of Sub-Section (1) of Section 233.
(3) a copy of the scheme.

Transferee Company to file a copy of scheme approved

Section 233 (2) states that the transferee company shall file a copy of the scheme so approved in the
manner as may be prescribed, with the Central Government, Registrar and the Official Liquidator where the
registered office of the company is situated.
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1.4.7

1.4.8

1.4.9

1.4.10

1.4.11

1.4.12

Central Government to issue confirmation order, where there are no objections or suggestions from registrar
or official liquidator

Section 233 (3) states that on the receipt of the scheme, if the Registrar or the Official Liquidator has no
objections or suggestions to the scheme, the Central Government shall register the same and issue a
confirmation thereof to the companies.

Objections if any by the registrar or official liquidator to be communicated to the central government

Section 233 (4) states that if the Registrar or Official Liquidator has any objections or suggestions, he may
communicate the same in writing to the Central Government within a period of thirty days. If no such
communication is made, it shall be presumed that he has no objection to the scheme.

Application by Centiral Government to the Tribunal

Section 233 (5) states that if the Central Government after receiving the objections or suggestions or for any
reason is of the opinion that such a scheme is not in public interest or in the interest of the creditors, it may file
an application before the Tribunal within a period of sixty days of the receipt of the scheme under Sub-
Section (2) stating its objections and requesting that the Tribunal may consider the scheme under Section
232.

Tribunal's Action to Central Government's application

Section 233 (6) states that on receipt of an application from the Central Government or from any person, if
the Tribunal, for reasons to be recorded in writing, is of the opinion that the scheme should be considered as
per the procedure laid down in Section 232, the Tribunal may direct accordingly or it may confirm the
scheme by passing such order as it deems fit:

If the Central Government does not have any objection to the scheme or it does not file any application
under this Section before the Tribunal, it shall be deemed that it has no objection to the scheme.

Registrar having jurisdiction over transferee company has to be communicated

Section 233 (7) states that a copy of the order under Sub-Section (6) confirming the scheme shall be
communicated to the Registrar having jurisdiction over the transferee company and the persons concerned
and the Registrar shall register the scheme and issue a confirmation thereof to the companies and such
confirmation shall be communicated to the Registrars where transferor company or companies were
situated.

Effect of registration of the scheme

Section (8) states that the registration of the scheme under subSection (3) or Sub-Section (7) shall be
deemed to have the effect of dissolution of the transferor company without process of winding up.

Section 233 (9) states that the registration of the scheme shall have the following effects, namely:

(@) transfer of property or liabilities of the transferor company to the transferee company so that the
property becomes the property of the transferee company and the liabilities become the liabilities of
the transferee company.
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(b) the charges, if any, on the property of the transferor company shall be applicable and enforceable as if
the charges were on the property of the transferee company.

(c) legal proceedings by or against the transferor company pending before any court of law shall be
continued by or against the transferee company, and

(d) where the scheme provides for purchase of shares held by the dissenting shareholders or settiement of
debt due to dissenting creditors, such amount, to the extent it is unpaid, shall become the liability of the
transferee company.

1.4.13 Transferee Company not to hold any share in its own name or frust and all such shares are to be cancelled or
extinguished

Section 233 (10) states that a transferee company shall not on merger or amalgamation, hold any shares in
its own name or in the name of any trust either on its behalf or on behalf of any of its subsidiary or associate
company and all such shares shall be cancelled or extinguished on the merger or amalgamation.

1.4.14 Transferee Company to file an application with Registrar along with the scheme registered

Section 233 (11) The transferee company shall fle an application with the Registrar along with the scheme
registered, indicating the revised authorised capital and pay the prescribed fees due on revised capital. The
fee, if any, paid by the transferor company on its authorised capital prior to its merger or amalgamation with
the transferee company shall be set-off against the fees payable by the transferee company on its
authorised capital enhanced by the merger or amalgamation.

H:1.5 MERGER OR AMALGAMATION OF A COMPANY WITH A FOREIGN COMPANY (SECTION 234)

Section 234 (2) Subject to the provisions of any other law for the time being in force, a foreign company, may with
the prior approval of the Reserve Bank of India, merge into a company registered under this Act or vice versa and
the terms and conditions of the scheme of merger may provide, among other things, for the payment of
consideration to the shareholders of the merging company in cash, or in Depository Receipts, or partly in cash and
partly in Depository Receipts, as the case may be, as per the scheme to be drawn up for the purpose.

For the purposes of Sub-Section (2), the expression ‘foreign company' means any company or body corporate
incorporated outside India whether having a place of business in India or not. Section 234 (1) states that the
provisions of this Chapter unless otherwise provided under any other law for the time being in force, shall apply
mutatis mutandis to schemes of mergers and amalgamations between companies registered under this Act and
companies incorporated in the jurisdictions of such countries as may be notified from time to time by the Central
Government. The Central Government may make rules, in consultation with the Reserve Bank of India, in connection
with mergers and amalgamations provided under this Section.

H:1.6 POWER TO ACQUIRE SHARES OF SHAREHOLDERS DISSENTING FROM SCHEME
OR CONTRACT APPROVED BY MAJORITY (SECTION 235)

Section 235 of the Companies Act 2013 prescribes the manner of acquisition of shares of shareholders dissenting from
the scheme or contract approved by the majority shareholders holding not less than nine tenth in value of the shares,
whose transfer is involved. It includes notice to dissenting shareholders, application to dissenting shareholders to
tribunal, deposit of consideration received by the transferor company in a separate bank account etc.,
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H:1.7 PURCHASE OF MINORITY SHAREHOLDING (SECTION 234)

Further Section 236 prescribes the manner of notification by the acquirer(majority) to the company, offer to minority
for burying their shares, deposit an amount equal to the value of shares to be acquired, valuation of shares by
registered valuer etc.,

Further Section 230 (7) (e) provides that the order made by the National Company Law Tribunal may provide for exit
offer to dissenting shareholders, if any as are in the opinion of the tribunal necessary to effectively implement the
terms of the compromise or arrangement.

Section 232 (3) (h) (B) provides exit route for the shareholders of unlisted transferor company.

H:1.8 POWER OF THE CENTRAL GOVERNMENT TO PROVIDE FOR AMALGAMATION

OF COMPANIES IN PUBLIC INTEREST (SECTION 237)

Section 237 (1) states that when the Central Government is satisfied that it is essential in the public interest that two or
more companies should amalgamate, the Central Government may, by order notified in the Official Gazette,
provide for the amalgamation of those companies into a single company with such constitution, with such property,
powers, rights, interests, authorities and privileges, and with such liabilities, duties and obligations, as may be specified
in the order.

Continuation of legal proceedings Section 237 (2) states that the order under Sub-Section (1) may also provide for
the continuation by or against the transferee company of any legal proceedings pending by or against any
transferor company and such consequential, incidental and supplemental provisions as may, in the opinion of the
Central Government, be necessary to give effect to the amalgamation.

Interest or rights of members, creditors, debenture holders not to be affected As per Section 237 (3), every member
or creditor, including a debenture holder, of each of the transferor companies before the amalgamation shall have,
as nearly as may be, the same interest in or rights against the transferee company as he had in the company of
which he was originally a member or creditor, and in case the interest or rights of such member or creditor in or
against the transferee company are less than his interest in or rights against the original company, he shall be entitled
to compensation to that extent, which shall be assessed by such authority as may be prescribed and every such
assessment shall be published in the Official Gazette, and the compensation so assessed shall be paid to the
member or creditor concerned by the transferee company.

1.8.1 Appeal to tribunal

As per Section 237 (4) Any person aggrieved by any assessment of compensation made by the prescribed
authority under Sub-Section (3) may, within a period of thirty days from the date of publication of such
assessment in the Official Gazette, prefer an appeal to the Tribunal and thereupon the assessment of the
compensation shall be made by the Tribunal.

1.8.2  Conditions for order under Section 237
As per Section 237 (5) No order shall be made under this Section unless:

(a) a copy of the proposed order has been sent in draft to each of the companies concerned,;
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(b) the time for preferring an appeal under Sub-Section (4) has expired, or where any such appeal has been
preferred, the appeal has been finally disposed off; and

(c) the Central Government has considered, and made such modifications, if any, in the draft order as it
may deem fit in the light of suggestions and objections which may be received by it from any such
company within such period as the Central Government may fix in that behalf, not being less than two
months from the date on which the copy aforesaid is received by that company, or from any class of
shareholders therein, or from any creditors or any class of creditors thereof.

1.8.3 Copies of order to be laid before each house of parliament

As per Section 237 (6) the copies of every order made under this Section shall, as soon as may be after it has
been made, be laid before each House of Parliament.

H:1.9 REGISTRATION OF OFFER OF SCHEMES INVOLVING TRANSFER OF SHARES (SECTION 238)

Section 238 (1) states that in relation to every offer of a scheme or contract involving the transfer of shares or any
class of shares in the transferor company to the transferee company under Section 235:

(a) every circular containing such offer and recommendation to the members of the transferor company by its
directors to accept such offer shall be accompanied by such information and in such manner as may be
prescribed.

(b) every such offer shall contain a statement by or on behalf of the transferee company, disclosing the steps it has
taken to ensure that necessary cash will be available, and

(c) every such circular shall be presented to the Registrar for registration and no such circular shall be issued until it is
so registered: Provided that the Registrar may refuse, for reasons to be recorded in writing, to register any such
circular which does not contain the information required to be given under clause (a) or which sets out such
information in a manner likely to give a false impression, and communicate such refusal to the parties within thirty
days of the application.

Section 238 (2) states that an appeal shall lie to the Tribunal against an order of the Registrar refusing to register any
circular under Sub-Section (1).

Section 238 (3) states that the director who issues a circular which has not been presented for registration and
registered under clause (c) of Sub-Section (1), shall be punishable with fine which shall not be less than twenty-five
thousand rupees but which may extend to five lakh rupees.

H:1.10 PRESERVATION OF BOOKS AND PAPERS OF AMALGAMATED COMPANIES (SECTION 239)

As per Section 239, the books and papers of a company which has been amalgamated with, or whose shares have
been acquired by, another company under this Chapter shall not be disposed of without the prior permission of the
Central Government and before granting such permission, that Government may appoint a person to examine the
books and papers or any of them for the purpose of ascertaining whether they contain any evidence of the
commission of an offence in connection with the promotion or formation, or the management of the affairs, of the
transferor company or its amalgamation or the acquisition of its shares.
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H:1.11 LIABILITY OF OFFICERS IN RESPECT OF OFFENCES COMMITTED

PRIOR TO MERGER, AMALGAMATION ETC., (SECTION 240)

As per Section 240, notwithstanding anything in any other law for the time being in force, the liability in respect of
offences committed under this Act by the officers in default, of the transferor company prior to its merger,
amalgamation or acquisition shall continue after such merger, amalgamation or acquisition.

Self Assessment Questions

)

@

®
4)
®)
)

Explain the powers of the Tribunal to enforce comprise or arrangement under Section 231 of the Companies Act,

2013.

Explain the meaning of the term 'Compromise’. What procedure should a company adopt to give effect a

compromise, when such a company is a going concern?

Explain the stepwise procedure for merger and amalgamation under the Companies Act, 2013.

Explain the provisions under Section 236 of the Companies Act, 2013 as to purchase of minority share holding.

Discuss the powers of Central Government to provide for amalgamation in the public interest.

Write short notes on the following :

(a) Fast Track Merger and amalgamation under Section 233.

(b) Preservation of books and papers of amalgamated companies under Section 239 of the Companies Act,
2013.

(c) Merger or amalgamation of company with foreign company under Section 234 of the Companies Act, 2013.

I
I
I
I3
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART -1 : PREVENTION OF OPPRESSION AND MISMANAGEMENT

THIS STUDY NOTE INCLUDES:
1:1.1  Majority Rule but Minority Protection
1:1.2 Prevention of Oppression and Mismanagement

Infroduction

The concept of shareholders’ democracy in the present day corporate world denotes the shareholders’ supremacy
in the governance of the business and affairs of corporate sector either directly or through their elected
representatives. Democracy means the rule of people, by people and for people. In that context the shareholders
democracy means the rule of shareholders, by the shareholders, and for the shareholders in the corporate
enterprise, to which the shareholders belong. Precisely it is a right to speak, congregates and communicates with co-
shareholders and to learn about what is going on in the company.

Under the Companies Act, the powers have been divided between two segments: one is the Board of Directors and
the other is of shareholders. The directors exercise their powers through meetings of Board of directors and
shareholders exercise their powers through General Meetings. Although constitutionally all the acts relating to the
company can be performed in General Meetings but most of the powers in regard thereto are delegated to the
Board of directors by virtue of the constitutional documents of the company viz. the Memorandum of Association
and Articles of Association.

Under Section 179 of the Companies Act, 2013 a general power has been conferred on the Board of directors. The
Section 179 (1) provides that the Board of Directors of a company shall be entitled to exercise all such powers, and to
do all such acts and things, as the company is authorised to exercise and do. However, in exercising such power or
doing such act or thing, the Board shall be subject to the provisions contained in that behalf in this Act, or in the
memorandum or articles, or in any regulations not inconsistent therewith and duly made thereunder, including
regulations made by the company in general meeting. Further that the Board shall not exercise any power or do any
act or thing which is directed or required, whether under this Act or by the memorandum or articles of the company
or otherwise, to be exercised or done by the company in general meeting.

This Section further restricts the power of the Board of directors to do things which are specifically required to be
done by shareholders in the General Meetings under the provisions of Companies Act or Memorandum of
Association or the Articles of Association. Thus the Companies Act demarcates the area of control of directors as well
as that of shareholders. All the business to be transacted at the meetings of shareholders is by means of an ordinary
resolution or a special resolution.

1:1.1 MAJORITY RULE BUT MINORITY PROTECTION

In the day-to-day working of a company, certain decisions need to be taken regarding the management of the
company and these decisions are generally taken by the majority members. In this process of decision-making, there
may arise certain occasions wherein the interests of the majority shareholders may come in conflict with that of the
minority shareholders. In such a case, if the decisions taken, are not in the larger interest of the company as a whole,
but only caters to the interest of one particular group, the minority group whose interest may have been violated
can raise its voice against such an action.
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The protection of minority shareholders within the domain of corporate activity constitutes one of the most difficult

problems facing modern company law. The aim must be to strike a balance between the effective control of the
company and the interest of the small individual shareholders.

Palmer has stated with respect to rights of shareholders:

“A proper balance of the rights of majority and minority shareholders is essential for the smooth functioning of the

company."

It is only right to expect that in matters of a company, any decisions that are taken are done so in keeping with

principles of natural justice and fair play. In case of failure to do so, it is important that the interest of minority

shareholders be protected.

1.1.1

Powers of Majority

According to Section 47 of the Companies Act, 2013, every member of a company, which is limited by
shares, holding any equity shares shall have a right to vote in respect of such capital on every resolution
placed before the company. Member's right to vote is recognised as right of property and the shareholder
may exercise it as he thinks fit according to his choice and interest. However, this rule is modified by the Act
in certain cases. A special resolution, for instance, requires a majority of 3/4t% of those voting at the meeting
and therefore, where the Act or the Articles require a special resolution for any purpose, a three fourth
majority is necessary and a simple majority is not enough [Edwards v. Halliwell, (1950) 2 All. E.R.1064]. The
resolution of a majority of shareholders, passed at a duly convened and held general meeting, upon any
question with which the company is legally competent to deal, is binding upon the minority and
consequently upon the company [North-West Transportation Co. v. Beatty (1887) L.R. 12 A.C. 589].

Thus, the majority of the members enjoy the supreme authority to exercise the powers of the company and
generally to control its affairs. But this is subject to two very important limitations. Firstly, the powers of the
majority of members is subject to the provisions of the Company’s memorandum and articles of association.
Secondly, the resolution of a majority must not be inconsistent with the provisions of the Act or any other
statute, or constitute a fraud on minority depriving it of its legitimate rights.

The Principle of Non-interference (Rule in Foss v. Harbottle)

The general principle of company law is that every member holds equal rights with other members of the
company in the same class. The scale of rights of members of the same class must be held evenly for smooth
functioning of the company. In case of difference(s) amongst the members the issue is decided by a vote of
the majority. The basic principle of non-interference with the internal management of company by the court
is laid down in a celebrated case of Foss v. Harbottle 67 E.R. 189. (1843) 2 Hare 461 that no action can be
brought by a member against the directors in respect of a wrong alleged to be committed to a company.
The company itself is the proper party of such an action.

Justification and Advantages of the Rule in Foss v. Harbottle

The justification for the rule laid down in Foss v. Harbottle is that the will of the majority prevails. On becoming
a member of a company, a shareholder agrees to submit to the will of the majority. The rule really preserves
the right of the majority to decide how the company's affairs shall be conducted. If any wrong is done to the
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company, it is only the company itself, acting, as it must always act, through its majority, that can seek to
redress and not an individual shareholder.

Moreover, a company is a person at law and the action is vested in it and cannot be brought by a single
shareholder. Where there is a corporate body capable of filing a suit for itself to recover property either from
its directors or officers or from any other person then that corporate body is the proper plaintiff and the only
proper plaintiff [Gray v. Lewis, (1873) 8 Ch. Appl. 1035].

The main advantages that flow from the Rule in Foss v. Harbottle are of a purely practical nature and are as
follows:

1. Recognition of the separate legal personality of company: If a company has suffered some injury, and
not the individual members, it is the company itself that should seek to redress.

2. Need to preserve right of majority to decide: The principle in Foss v. Harbottle preserves the right of
majority to decide how the affairs of the company shall be conducted. It is fair that the wishes of the
majority should prevail.

3. Multiplicity of futile suits avoided: Clearly, if every individual member were permitted to sue anyone who
had injured the company through a breach of duty, there could be as many suits as there are
shareholders. Legal proceedings would never cease, and there would be enormous wastage of time
and money.

4. Litigation at suit of a minority futile if majority does not wish it: If the irregularity complained of is one
which can be subsequently ratified by the majority it is futile to have litigation about it except with the
consent of the majority in a general meeting.

Exceptions to the Rule in Foss v. Harbottle - Protection of Minority Rights and shareholders remedies

The rule in Foss v. Harbottle is not absolute but is subject to certain exceptions. In other words, the rule of
supremacy of the majority is subject to certain exceptions and thus, minority shareholders are not left
helpless, but they are protected by:

(@) the common law. and
(b) the provisions of the Companies Act, 2013.

Actions by Shareholders in Common Law

The cases in which the majority rule does not prevail are commonly known as exceptions to the rule in Foss v.
Harbottle and are available to the minority. In all these cases an individual member may sue for declaration
that the resolution complained of is void, or for an injunction to restrain the company from passing it. The said
rule will not apply in the following cases.

(a) Ulira Vires Acts

Where the directors representing the majority of shareholders perform an illegal or ultra vires act for the
company, an individual shareholder has right to bring an action. The majority of shareholders have no
right to confirm an illegal or ultra vires transaction of the company. In such case a shareholder has the
right to restrain the company by an order or injunction of the court from carrying out an ultra vires act.
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(b) Fraud on Minority

Where an act done by the majority amounts to a fraud on the minority. an action can be brought by an
individual shareholder. This principle was laid down as an exception to the rule in Foss v. Harbottle in a
number of cases. In Menier v. Hooper’s Telegraph Works, (1874) L.R. 9 Ch. App. 350, it was observed that
it would be a shocking thing if the majority of shareholders are allowed to put something into their
pockets at the expenses of the minority. In this case, the majority of members of company 'A' were also
members of company 'B', and at a meeting of company 'A' they passed a resolution to compromise an
action against company 'B', in a manner alleged to be favourable to company 'B', but unfavourable to
company 'A'. Held, the minority shareholders of company 'A' could bring an action to have the
compromise set aside.

(c) Wrongdoers in Control

If the wrongdoers are in control of the company, the minority shareholders’ representative action for
fraud on the minority will be entertained by the court [Cf. Birch v. Sullivan, (1957) 1 W.L.R. 1274]. The
reason for it is that if the minority shareholders are denied the right of action, their grievances in such
case would never reach the court, for the wrongdoers themselves, being in control, will never allow the
company to sue [Par Jenkins L.J. in Edwards v. Halliwell, (1950) 2 All E.R. 1064, 1067].

In Glass v. Atkin (1967) 65 D.L.R. (2d) 501, a company was controlled equally by the two defendants and
the two plaintiff. The plaintiff brought an action against defendants alleging that they had fraudulently
converted the assets of the company for their own private use. The Court allowed the action and
observed. While the general principle was for the company itself to bring an action, where it had an
interest, since the two defendants controlled the company in the sense that they would prevent the
company from taking action.

(d) Resolution requiring Special Majority but is passed by a simple majority

A shareholder can sue if an act requires a special majority but is passed by a simple majority. Simple or
rigid, formalities are to be observed if the majority wants to give validity to an act which purports to
impede the interest of minority. An individual shareholder has the right of action to restrain the company
from acting on a special resolution to which the insufficient notice is served [Balillie v. Oriental Telephone
and Electric Co. Ltd., (1915) 1 Ch. 503 (C.A.) and Nagappa Chettiar v. Madras Race Club, 1 M.L.J. 662].

(e) Personal Actions

Individual membership rights cannot be invaded by the majority of shareholders. He is entitled to all the
rights and privileges according to his status as a member. An individual shareholder can insist on the
strict compliance with the legal rules, statutory provisions. Provisions in the memorandum and the articles
are mandatory in nature and cannot be waived by a bare majority of shareholders [Salmon v. Quin and
Aztens, (1909) A.C. 442]. In Nagappa Chettiar v. Madras Race Club, (1949) 1 M.L.J. 662 at 667, it was
observed by the Court that ‘An individual shareholder is entitled to enforce his individual rights against
the company, such as, his right to vote, the right to have his vote recorded, or his right to stand as a
director of a company at an election’.
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Where the candidature of a shareholder for directorship is rejected by the Chairman, it is an individual
wrong in respect of which a suit is maintainable [Joseph v. Jos, (1964) 1 Comp LJ 105].

(f) Breach of Duty

The minority shareholder may bring an action against the company, where although there is no fraud,
there is a breach of duty by directors and majority shareholders to the detriment of the company.

In Daniels v. Daniels, (1978) 2 W.L.R. 73, the plaintiff, who were minority shareholders of a company,
brought an action against the two directors of the company and the company itself. In their statement
of the claim they alleged that the company, on the instruction of the two directors who were majority
shareholders, sold the company's land to one of the directors (who was the wife of the other) for £ 4,250
and the directors knew or ought to have known that the sale was at an under value. Four years after the
sale, she sold the same land for £ 1,20,000. The directors applied for the statement of claim to be
disclosed on reasonable cause of action or otherwise as an abuse of the process of the Court.

(g) Prevention of Oppression and Mismanagement

The minority shareholders are empowered to bring action with a view to preventing the majority from
oppression and mismanagement.

It should be noted that the ordinary civil courts are not deprived of the jurisdiction to decide the matters
except where the Companies Act expressly excludes it such as matters relating to winding up [Panipat
Woollen & General Mills Co. Ltd. v. R.L. Kaushik, (1969) 39 Com Cases 249 (Punj & Har)].

1.1.6  Statutory Remedies under the Companies Act

Though the shareholders’ democracy is supreme, the Companies Act, 1956 & 2013 and the decided cases
suggest that the majority shall not be allowed to act in an unfair, fraudulent, or oppressive way against the
interests of the minority shareholders. Further, under Section 163 of the Companies Act, 2013 a company
may adopt principle of proportional representation. The Companies Act, 2013, extends protection to minority
by granting various rights to minority shareholders.

1:1.2 PREVENTION OF OPPRESSION AND MISMANAGEMENT

Chapter XVI [Section 241 to 246] of the Companies Act, 2013 deals with Prevention of Oppression and
Mismanagement. However, only Section 241, 242[except clause (b) of sub-section (1), clause (c) & (g) of sub-section
(2)], 243, 244 and 245 has come into force with effect from 15t June, 2016 vide Notification No. S.0.1934(E ).

As explained in the preceding topic that one of the exceptions to the majority rule laid down in Foss v. Harbottle is
the right of the oppressed minority to get relief against the wrongful conduct of the majority. This protection to the
oppressed minority is also statutorily provided under Sections 241 and 242 of the Companies Act, 2013. This statutory
protection for prevention of oppression and mismanagement is an alternative remedy for winding up of the affairs of
the company. The reason is that the oppressed minority may file application with the NCLT to wind up the company.
However, the company may be a sound and profitable concern.
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1.2.1 Meaning of Oppression

The words ‘Oppression’ and ‘mismanagement’ are not defined in the Act. The meaning of these words for
the purpose of Company Law should be used in a broad generic sense and not in any strict literal sense.

The meaning of the term ‘oppression’ as explained by Lord Cooper in the Scottish case of Elder v. elder &
Western Ltd. [(1952) Scottish Cases 49], which has been cited with approval by Wanchoo. J (afterwards C.J.)
of the Supreme Court in Shanti Prasad v. Kalinga Tubes [(1965) 1 Comp L.J. 193 at 204], is as under:

‘The essence of the matter seems to be that the conduct complained of should at the lowest, involve a
visible departure from the standards of fair dealing, on which every shareholders who entrusts his money to
the company is entitled to rely.’

The complaining shareholder must be under a burden which is unjust or harsh or tyrannical. [Lord Simonds in
Scottish Co-operative Wholesale Society v. Meyer (1959) AC 324 at p. 342] ‘A persistent course of unjust
conduct must be shown’ [In Re. H.R. Harmer Ltd . [(1958) 3 All ER 689]]. ‘The result of application under
Section 210 of English Companies Act, 1948, in different cases must depend on the particular facts of each
case, the circumstances in which oppression may arise being infinitely various that it is impossible to define
them with precision.’

An attempt to force new and more risky objects upon an unwilling minority may in circumstances amount to
oppression. This was held in Re. Hindustan Co-operative Insurance Society Ltd, [AIR. 1961 Cal. 443] wherein
the life Insurance business of a company was acquired in 1956 by the Life Insurance Corporation of India on
payment of compensation. The directors, who had the majority voting power, refused to distribute this
amount among shareholders, rather they passed a special resolution changing the objects of the company
to utilize the compensation money for the new objects, and this was held to be ‘Oppression’. The court
observed: ‘The majority exercised their authority wrongfully, in a manner burdensome, harsh and wrongful.
They attempted to force the minority shareholders to invest their money in different kind of business against
their will. The minority had invested their money in a life insurance business with all its safeguards and
statutory protections. But they were being forced to invest where there would be no such protections or
safeguards.’

1.2.2 Application to Tribunal for relief in cases of oppression, etc (Section 241).
Section 241 of the Act provides the relief in case of oppression and mismanagement. Further, the Central
Government may also file application to the Tribunal, if it is satisfied that the affairs of the company are
being conducted in a manner prejudicial to the public interest. According to this Section:
(a) Any member of a company who complains that:
(1) the affairs of the company have been or are being conducted in a manner prejudicial to public

interest or in a manner prejudicial or oppressive to him or any other member or members or in a
manner prejudicial to the interests of the company, or
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@)

the material change, not being a change brought about by, or in the interests of, any creditors,
including debenture holders or any class of shareholders of the company, has taken place in the
management or control of the company, whether by an alteration in the Board of Directors, or
manager, or in the ownership of the company’s shares, or if it has no share capital, in its
membership, or in any other manner whatsoever, and that by reason of such change, it is likely that
the affairs of the company will be conducted in a manner prejudicial to its interests or its members or
any class of members, may apply to the Tribunal, provided such member has a right to apply under
Section 244, for an order under this Chapter.

(b) The Central Government, if it is of the opinion that the affairs of the company are being conducted in a

manner prejudicial to public interest, it may itself apply to the Tribunal for an order under this Chapter.

Powers of Tribunal (Section 242)

Section 242 of the Act deals with the Powers of the Tribunal. This Section provides more powers to the Tribunal
for the purpose of bringing to an end the oppression or mismanagement in a company.

Under Section 242 (2) (k) of the Act the Tribunal may appoint such number of persons as directors, who may

be required to report to the Tribunal on such matters as the Tribunal may direct. There are no overriding
provisions governing this appointment.

According to this Section:

(a) If, on any application made under Section 241, the Tribunal is of the opinion:

)

@

that the company’s affairs have been or are being conducted in a manner prejudicial or oppressive
to any member or members or prejudicial to public interest or in a manner prejudicial to the interests
of the company, and

that to wind up the company would unfairly prejudice such member or members, but that otherwise
the facts would justify the making of a winding-up order on the ground that it was just and equitable
that the company should be wound up, the Tribunal may, with a view to bringing to an end the
matters complained of, make such order as it thinks fit.

(b) Without prejudice to the generality of the powers under Sub-Section (1), an order under that Sub-Section
may provide for:

)
@)

®

4)

the regulation of conduct of affairs of the company in future.

the purchase of shares or interests of any members of the company by other members thereof or by
the company.

in the case of a purchase of its shares by the company as aforesaid, the consequent reduction of its
share capital.

restrictions on the transfer or allotment of the shares of the company.
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(5) the termination, setting aside or modification, of any agreement, howsoever arrived at, between
the company and the managing director, any other director or manager, upon such terms and
conditions as may, in the opinion of the Tribunal, be just and equitable in the circumstances of the
case.

(6) the termination, setting aside or modification of any agreement between the company and any
person other than those referred to in clause (5):

Provided that no such agreement shall be terminated, set aside or modified except after due notice
and after obtaining the consent of the party concerned.

(7) the setting aside of any transfer, delivery of goods, payment, execution or other act relating to
property made or done by or against the company within three months before the date of the
application under this Section, which would, if made or done by or against an individual, be
deemed in his insolvency to be a fraudulent preference.

(8) removal of the managing director, manager or any of the directors of the company.

(9) recovery of undue gains made by any managing director, manager or director during the period of
his appointment as such and the manner of utilisation of the recovery including transfer to Investor
Education and Protection Fund or repayment to identifiable victims.

(10)the manner in which the managing director or manager of the company may be appointed
subsequent to an order removing the existing managing director or manager of the company made
under clause (8).

(11) appointment of such number of persons as directors, who may be required by the Tribunal to report
to the Tribunal on such matters as the Tribunal may direct.

(12) imposition of costs as may be deemed fit by the Tribunal.

(13) any other matter for which, in the opinion of the Tribunal, it is just and equitable that provision should
be made.

(c) Further, Sub-Section (1) provides that, a certified copy of the order of the Tribunal shall be filed by the
company with the Registrar within thirty days of the order of the Tribunal. [Sub-Section 3]

(d) The Tribunal may, on the application of any party to the proceeding, make any interim order which it
thinks fit for regulating the conduct of the company’s affairs upon such terms and conditions as appear
to it to be just and equitable. [Sub-Section 4]

(e) Where an order of the Tribunal under Sub-Section (1) makes any alteration in the memorandum or
articles of a company, then, notwithstanding any other provision of this Act, the company shall not have
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power, except to the extent, if any, permitted in the order, to make, without the leave of the Tribunal,
any alteration whatsoever which is inconsistent with the order, either in the memorandum or in the
articles. [Sub-Section 5]

Subject to the provisions of Sub-Section (1), the alterations made by the order in the memorandum or
articles of a company shall, in all respects, have the same effect as if they had been duly made by the
company in accordance with the provisions of this Act and the said provisions shall apply accordingly to
the memorandum or articles so altered. [Sub-Section 6]

A certified copy of every order altering, or giving leave to alter, a company’s memorandum or articles,
shall within thirty days after the making thereof, be filed by the company with the Registrar who shall
register the same. [Sub-Section 7]

If a company contravenes the provisions of Sub-Section (5), the company shall be punishable with fine
which shall not be less than one lakh rupees but which may extend to twenty five lakh rupees and every
officer of the company who is in default shall be punishable with imprisonment for a term which may
extend to six months or with fine which shall not be less than twenty-five thousand rupees but which may
extend to one lakh rupees, or with both. [Sub-Section 8]

Consequence of termination or modification of certain agreements (Section 243)

This Section deals with the situations arising out of termination/modification of certain agreements.
According to this Section:

(CY

()

Where an order made under Section 242 terminates, sets aside or modifies an agreement such as is
referred to in Sub-Section (2) of that Section:

(1) such order shall not give rise to any claims whatever against the company by any person for
damages or for compensation for loss of office or in any other respect either in pursuance of the
agreement or otherwise;

(2) no managing director or other director or manager whose agreement is so terminated or set aside
shall, for a period of five years from the date of the order terminating or setting aside the
agreement, without the leave of the Tribunal, be appointed, or act, as the managing director or
other director or manager of the company:

Provided that the Tribunal shall not grant leave under this clause unless notice of the intention to
apply for leave has been served on the Central Government and that Government has been given
a reasonable opportunity of being heard in the matter.

Any person who knowingly acts as a managing director or other director or manager of a company in
contravention of clause (b) of Sub-Section (1), and every other director of the company who is
knowingly a party to such contravention, shall be punishable with imprisonment for a term which may
extend to six months or with fine which may extend to five lakh rupees, or with both.
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1.2.5 Right to apply (Section 244)

Under this Section members shall have right to apply under Section 241 of the Act. Accordingly:

(a) The following members of a company shall have the right to apply under Section 241, namely:

(1) in the case of a company having a share capital, not less than one hundred members of the
company or not less than one-tenth of the total number of its members, whichever is less, or any
member or members holding not less than one tenth of the issued share capital of the company,
subject to the condition that the applicant or applicants has or have paid all calls and other sums
due on his or their shares;

(2) in the case of a company not having a share capital, not less than one-fifth of the total number of its
members:

Provided that the Tribunal may, on an application made to it in this behalf, waive all or any of the
requirements specified in clause (a) or clause (b) so as to enable the members to apply under
Section 241.

Explanation: For the purposes of this Sub-Section, where any share or shares are held by two or more
persons jointly, they shall be counted only as one member.

(b) Where any members of a company are entitled to make an application under Sub-Section (1), any one
or more of them having obtained the consent in writing of the rest, may make the application on behalf
and for the benefit of all of them.

1.2.6 Class action (Section 245)

The conception of Class Action Suit is one of the many improvements introduced in the Companies Act,
2013 under Section 245. It is relevant to mention here that, the 'class action' suit first time came to the
highlight in the context of securities market was when the Satyam scam broke out in year of 2009.
According to this Section:

(a) Such number of member or members, depositor or depositors or any class of them, as the case may be,
as are indicated in Sub-Section (2) may, if they are of the opinion that the management or conduct of
the affairs of the company are being conducted in a manner prejudicial to the interests of the company
or its members or depositors, file an application before the Tribunal on behalf of the members or
depositors for seeking all or any of the following orders, namely:

(1) to restrain the company from committing an act which is ultra vires the articles or memorandum of
the company.

(2) to restrain the company from committing breach of any provision of the company’s memorandum
or articles.
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(3) to declare a resolution altering the memorandum or articles of the company as void if the resolution
was passed by suppression of material facts or obtained by mis-statement to the members or
depositors.

(4) torestrain the company and its directors from acting on such resolution.

(5) torestrain the company from doing an act which is contrary to the provisions of this Act or any other
law for the time being in force.

(6) to restrain the company from taking action contrary to any resolution passed by the members.

(7) to claim damages or compensation or demand any other suitable action from or against:

a) the company or its directors for any fraudulent, unlawful or wrongful act or omission or conduct
or any likely act or omission or conduct on its or their part.

b) the auditor including audit firm of the company for any improper or misleading statement of
particulars made in his audit report or for any fraudulent, unlawful or wrongful act or conduct, or

Cc) any expert or advisor or consultant or any other person for any incorrect or misleading
statement made to the company or for any fraudulent, unlawful or wrongful act or conduct or
any likely act or conduct on his part.

(8) toseek any other remedy as the Tribunal may deem fit.

(b) Where the members or depositors seek any damages or compensation or demand any other suitable
action from or against an audit firm, the liability shall be of the firm as well as of each partner who was
involved in making any improper or misleading statement of particulars in the audit report or who acted
in a fraudulent, unlawful or wrongful manner.

(c) The requisite number of members provided in Sub-Section (1) shall be as under:

(1) in the case of a company having a share capital, not less than one hundred members of the
company or not less than such percentage of the total number of its members as may be
prescribed, whichever is less, or any member or members holding not less than such percentage of
the issued share capital of the company as may be prescribed, subject to the condition that the
applicant or applicants has or have paid all calls and other sums due on his or their shares.

(2) in the case of a company not having a share capital, not less than one-fifth of the total number of its
members.

(3) The requisite number of depositors provided in Sub-Section (1) shall not be less than one hundred
depositors or not less than such percentage of the total number of depositors as may be prescribed,
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whichever less or any depositor is or depositors to whom the company owes such percentage of
total deposits of the company as may be prescribed.

(d) In considering an application under Sub-Section (1), the Tribunal shall take into account, in particular:

(1) whether the member or depositor is acting in good faith in making the application for seeking an
order.

(2) any evidence before it as to the involvement of any person other than directors or officers of the
company on any of the matters provided in clauses (a) to (f) of Sub-Section (1).

(3) whether the cause of action is one which the member or depositor could pursue in his own right
rather than through an order under this Section.

(4) any evidence before it as to the views of the members or depositors of the company who have no
personal interest, direct or indirect, in the matter being proceeded under this Section.

(5) where the cause of action is an act or omission that is yet to occur, whether the act or omission
could be, and in the circumstances would be likely to be:

a) authorised by the company before it occurs. or
b) ratified by the company after it occurs.

(6) where the cause of action is an act or omission that has already occurred, whether the act or
omission could be, and in the circumstances would be likely to be, ratified by the company.

(e) If an application filed under Sub-Section (1) is admitted, then the Tribunal shall have regard to the
following, namely:

(1) public notice shall be served on admission of the application to all the members or depositors of the
class in such manner as may be prescribed.

(2) all similar applications prevalent in any jurisdiction should be consolidated into a single application
and the class members or depositors should be allowed to choose the lead applicant and in the
event the members or depositors of the class are unable to come to a consensus, the Tribunal shall
have the power to appoint a lead applicant, who shall be in charge of the proceedings from the
applicant’s side.

(3) two class action applications for the same cause of action shall not be allowed.

(4) the cost or expenses connected with the application for class action shall be defrayed by the
company or any other person responsible for any oppressive act.
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Any order passed by the Tribunal shall be binding on the company and all its members, depositors and
auditor including audit firm or expert or consultant or advisor or any other person associated with the
company.

Any company which fails to comply with an order passed by the Tribunal under this Section shall be
punishable with fine which shall not be less than five lakh rupees but which may extend to twenty-five
lakh rupees and every officer of the company who is in default shall be punishable with imprisonment for
a term which may extend to three years and with fine which shall not be less than twenty-five thousand
rupees but which may extend to one lakh rupees.

Where any application filed before the Tribunal is found to be frivolous or vexatious, it shall, for reasons to
be recorded in writing, reject the application and make an order that the applicant shall pay to the
opposite party such cost, not exceeding one lakh rupees, as may be specified in the order.

Nothing contained in this Section shall apply to a banking company.
Subject to the compliance of this Section, an application may be filed or any other action may be taken

under this Section by any person, group of persons or any association of persons representing the
persons affected by any act or omission, specified in Sub-Section (1).

1.2.7  Application of certain provisions to proceedings under Section 241 or Section 245 (Section 2446).

In terms of the Section 246, the provisions of Sections 337 to 341 (both inclusive) shall apply 'mutatis mutandis’,

in relation to an application made to the Tribunal under Section 241 or Section 245.

Self Assessment Questions

(1) Discuss the rule in Foss v. Harbottle.

(2) Discuss the majority rule and minority rights. State the remedies available to minority shareholders.

(3) Briefly state the ‘rule of majority’ and its exceptions.

(4) What are the powers of the NCLT to prevent Oppression and Mismanagement? Under what circumstances these

powers can be exercised?
(5) The conception of Class Action Suit is one of the many improvements introduced in the Companies Act, 2013

under Section 245. Discuss.

(6) What are the powers of Central Government to prevent Oppression and Mismanagement?
(7) State the procedure for applying to NCLT regarding prevention of oppression and mismanagement.
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - J : REVIVAL AND REHABILITATION OF SICK INDUSTRIAL COMPANIES

THIS STUDY NOTE INCLUDES:

: 1.1 Determination of sickness

: 1.2 Application for revival and rehabilitation

: 1.3 Exclusion of certain time in computing period of limitation
: 1.4 Appointment of interim adminisirator

: 1.5 Committee of creditors

: 1.6 Order of Tribunal

1.7 Appointment of administrator

: 1.8 Powers and duties of company administrator

0 1.9 Scheme of revival and rehabilitation

:1.10  Sanction of scheme

1.1 Scheme to be binding

:1.12  Implementation of scheme

:1.13  Winding up of company on report of company administrator

e b b b e b e b e G G

Chapter XIX of the Companies Act, 2013 provides for revival and rehabilitation of sick companies.

Background

In the wake of the widespread industrial sickness during the eighties, the Government of India enacted a special
legislation namely the Sick Industrial Companies (Special Provisions) Act, 1985 (SICA) for determining the preventive,
ameliorative, remedial and other measures which were required to be taken in respect of sick industrial companies
and for expeditious enforcement of the measures determined. The major constraint of the Act was that it was
applicable only to sick industrial companies keeping away other companies which are in trading, service or other
activities. Secondly the immunity was provided under Section 22 of SICA was being misused. Thus the legislative
intent of revival and rehabilitation of sick companies could not be fulfiled. Hence Companies (Second Amendment)
Act, 2002 brought certain amendments under which the powers of BIFR (Board for Industrial and Financial
Reconstruction) were to be exercised by NCLT (National Company Law Tribunal) to be constituted and appeal
against order of NCLT could be referred to NCLAT (National Company Law Appellate Tribunal).

Chapter XIX of Companies Act 2013 (Section 253-269) and the rules made there under provides for time bound
rehabilitation or liquidation process and winding up is resorted only when the revival is not feasible.

The provisions of Chapter XIX of Companies Act 2013 inter-alia includes the following aspect to deal with the
challenges in revival of Sick Companies.

(@) Provisions of revival and rehabilitation of sick companies to apply to all companies and not only to an ‘industrial
company.

(b) Determination of sickness.
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(c) Inability to pay debts is be considered as criteria for determining a sick company. If a company fails to pay
debts due to its secured creditor representing 50% or more of outstanding amount of debt within 30 days of
demand, any secured creditor may file an application to National Company Law Tribunal(the tribunal) to
declare such company as a 'sick company'. The company may also file an application to the tribunal to
declare it as a sick company on above ground.

(d) Where the Tribunal is satisfied that a company has become sick company, it shall after considering all the
relevant facts and circumstances of the case, decide, as soon as may be, by an order in writing, whether it is
practicable for the company to make the repayment of its debts within a reasonable time.

(e) On the determination of sickness by the tribunal, the applicant shall make an application within 60 days of
determination, for measures to be adopted for revival or rehabilitation.

(f) Where the Tribunal determines the Company as Sick and where the company has no draft scheme for its revival
and rehabilitation, the Tribunal may direct the Interim administrator who shall be appointed by Tribunal from a
panel maintained by the Central Govt.

(@) When the interim administrator submits his report about the possibility of revival, then company administrator is
appointed who undertakes the approval process by creditors and submits the same to the tribunal who would
sanction the scheme within 60 days of approval by creditors.

The government on 1st June 2016 constituted the National Company Law Tribunal (NCLT) and National Company
Law Appellate Tribunal, implementing most of the provisions of new Companies Act, 2013. With this, the Company
Law Board (CLB), constituted under the Companies Act, 1956, stands dissolved.

Initially, NCLT will have 11 benches - two at New Delhi and one each at Ahmedabad, Allahabad, Bengaluru,
Chandigarh, Chennai, Guwahati, Hyderabad, Kolkata and Mumbai.

The NCLT will not only replace CLB, but also handle various cases of companies currently with the High Courts, the
Board for Industrial and Financial Reconstruction, and the Appellate Authority for Industrial and Financial
Reconstruction.

J:1.1 DETERMINATION OF SICKNESS. (SECTION 253)
Sickness has now been linked with cash flows and the rights of majority Secured Creditors are being protected under
these provisions. If any Company has failed to pay/secure/compound its debt within 30 days of notice to company,
they may file an application to Tribunal for determination of company as sick company.
The provisions as to determination of sickness under Section 253 of the Companies Act, 2013 are as follows:
(@) Where on a demand by the secured creditors of a company representing fifty per cent. or more of its
outstanding amount of debt, the company has failed to pay the debt within a period of thirty days of the service

of the notice of demand or to secure or compound it to the reasonable satisfaction of the creditors, any secured
creditor may file an application to the Tribunal in the prescribed manner along with the relevant evidence for
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such default, non-repayment or failure to offer security or compound it, for a determination that the company
be declared as a sick company.

The applicant under Sub-Section (1) may, along with an application under that Sub-Section or at any stage of
the proceedings thereafter, make an application for the stay of any proceeding for the winding up of the
company or for execution, distress or the like against any property and assets of the company or for the
appointment of a receiver in respect thereof and that no suit for the recovery of any money or for the
enforcement of any security against the company shall lie or be proceeded with.

The Tribunal may pass an order in respect of an application under Sub-Section (2) which shall be operative for a
period of one hundred and twenty days.

The company referred to in Sub-Section (1) may also file an application to the Tribunal on one or more of the
grounds specified in Sub-Sections (1) and (2) above.

Without prejudice to the provisions of Sub-Sections (1) to (4), the Central Government or the Reserve Bank of
India or a State Government or a public financial institution or a State level institution or a scheduled bank may, if
it has sufficient reasons to believe that any company has become, for the purposes of this Act, a sick company,
make a reference in respect of such company to the Tribunal for determination of the measures which may be
adopted with respect to such company:

Provided that a reference shall not be made under this Sub-Section in respect of any company by:

(1) the Government of any State unless all or any of the undertakings belonging to such company are situated
in such State.

(2) a public financial institution or a State level institution or a scheduled bank unless it has, by reason of any
financial assistance or obligation rendered by it, or undertaken by it, with respect to such company, an
interest in such company.

Where an application under Sub-Section (1) or Sub-Section (4) has been filed:

(1) the company shall not dispose of or otherwise enter into any obligation with regard to, its properties or assets
except as required in the normal course of business.

(2) the Board of Directors shall not take any steps likely to prejudice the interests of the creditors.

The Tribunal shall, within a period of sixty days of the receipt of an application under Sub-Section (1) or Sub-
Section (4), determine whether the company is a sick company or not:

Provided that no such determination shall be made in respect of an application under Sub-Section (1) unless the
company has been given notice of the application and a reasonable opportunity to reply to the notice within
thirty days of the receipt thereof.
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(h) If the Tribunal is satisfied that a company has become a sick company, the Tribunal shall, after considering all the
relevant facts and circumstances of the case, decide, as soon as may be, by an order in writing, whether it is
practicable for the company to make the repayment of its debts referred to in Sub-Section (1) within a
reasonable time.

() If the Tribunal deems fit under Sub-Section (8) that it is practicable for a sick company to pay its debts referred to
in that Sub-Section within a reasonable time, the Tribunal Determination of shall, by order in writing and subject to
such restrictions or conditions as may be specified in the order, give such time to the company as it may deem fit
to make repayment of the debt.

J:1.2 APPLICATION FOR REVIVAL AND REHABILITATION (SECTION 254)

On the determination of sickness by the tribunal, the applicant shall make an application within 60 days of
determination, for measures to be adopted for revival or rehabilitation. Application shall be accompanied by
audited financial statement, scheme for revival or rehabilitation and other documents as may be prescribed.

If the financial assets have been acquired by securitization or Reconstruction Company, then application for revival
and rehabilitation can be made with the consent of Securitization Company or Reconstruction Company which has
acquired such assets.

Section 254 of the Companies Act, 2013 contains the provisions for making Application for revival and rehabilitation.
According to this Section:

(a) On the determination of a company as a sick company by the Tribunal under Section 253, any secured creditor
of that company or the company may make an application to the Tribunal for the determination of the
measures that may be adopted with respect to the revival and rehabilitation of such company:

Provided that in case any reference had been made before the Tribunal and a scheme for revival and
rehabilitation submitted, such reference shall abate if the secured creditors representing three-fourths in value of
the amount outstanding against financial assistance disbursed to the borrower have taken measures to recover
their secured debt under Sub-Section (4) of Section 13 of the Securitization and Reconstruction of Financial Assets
and Enforcement of Security Interest Act, 2002:

Provided further that no reference shall be made under this Section if the secured creditors representing three-
fourths in value of the amount outstanding against financial assistance disbursed to the borrower have taken
measures to recover their secured debt under Sub-Section (4) of Section 13 of the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002:

Provided also that where the financial assets of the sick company had been acquired by any Securitisation
Company or Reconstruction Company under Sub-Section (1) of Section 5 of the Securitization and
Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002, no such application shall be
made without the consent of Securitisation Company or Reconstruction Company which has acquired such
assets.

(b) An application under Sub-Section (1) shall be accompanied by :
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(1) audited financial statements of the company relating to the immediately preceding financial year.

(2) such particulars and documents, duly authenticated in such manner, along with such fees as may be
prescribed, and

(3) a draft scheme of revival and rehabilitation of the company in such manner as may be prescribed:

Provided that where the sick company has no draft scheme of revival and rehabilitation to offer, it shall file a
declaration to that effect along with the application.

(c) An application under Sub-Section (1) shall be made to the Tribunal within a period of sixty days from the date of
determination of the company as a sick company by the Tribunal under Section 253.

J:1.3 EXCLUSION OF CERTAIN TIME IN COMPUTING PERIOD OF LIMITATION (SECTION 255)

Section 255 of the Companies Act, 2013 deals with the computation of period of limitation for a determination to be
made as a sick company. According to this Section:

Notwithstanding anything contained in the Limitation Act, 1963 or in any other law for the time being in force, in
computing the period of limitation specified for any suit or application in the name and on behalf of a company for
which an application has been made to the Tribunal under Sub-Section (1) of Section 253, for a determination to be
declared as a sick company or at any stage thereafter, the period during which the stay order as provided under
Sub-Section (3) of Section 253, was applicable shall be excluded.

J:1.4 APPOINTMENT OF INTERIM ADMINISTRATOR. (SECTION 256)

The Tribunal shall fix the date of hearing and appoint an Interim Administrator to convene a meeting of creditors of
the company not later than seven days from receipt of application for revival and rehabilitation under clause 254.
The Tribunal may issue such directions as it may consider necessary.

Where the Tribunal determines the Company as Sick and where the company has no draft scheme for its revival and
rehabilitation, the Tribunal may direct the Interim Administrator to take over the management of the Company.
Interim Administrator is also appointed to convene meeting of creditors. Interim Administrator shall be appointed by
Tribunal from a panel maintained by the Central Govt.

(Note: Under SICA, there was no provision for Interim administrator. BIFR appoints operating agency for conducting
inquiry into working of sick industrial companies).

Section 256 of the Companies Act, 2013 contains the provisions for Appointment of Interim Administrator. According
to this Section:

(@) On the receipt of an application under Section 254, the Tribunal shall, not later than seven days from such
receipt :

(1) fix a date for hearing not later than ninety days from date of its receipt.
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(2) appoint an Interim Administrator to convene a meeting of creditors of the company in accordance with the
provisions of Section 257 to be held not later than forty-five days from receipt of the order of the Tribunal
appointing him to consider whether on the basis of the particulars and documents furnished with the
application made under Section 254, the draft scheme, if any, filed along with such application or otherwise
and any other material available, it is possible to revive and rehabilitate the sick company and such other
matters, which the Interim Administrator may consider necessary for the purpose and to submit his report to
the Tribunal within sixty days from the date of the order:

Provided that where no draft scheme is filed by the company and a declaration has been made to that
effect by the Board of Directors, the Tribunal may direct the Interim Administrator to take over the
management of the company. and,

(3) issue such other directions to the Interim Administrator as the Tribunal may consider necessary to protect and
preserve the assets of the sick company and for its proper management.

(b) Where an Interim Administrator has been directed to take over the management of the company, the directors
and the management of the company shall extend all possible assistance and cooperation to the Interim
Administrator to manage the affairs of the company.

J:1.5 COMMITTEE OF CREDITORS (SECTION 257)

Section 257 of the Companies Act, 2013 contains the provisions for appointment a Committee of Creditors.
According to this Section:

(a) The interim administrator shall appoint a committee of creditors with such number of members as he may
determine, but not exceeding seven, and as far as possible a representative each of every class of creditors
should be represented in that committee.

(b) The holding of the meeting of the committee of creditors and the procedure to be followed at such meetings,
including the appointment of its chairperson, shall be decided by the Interim Administrator. The Interim
Administrator may direct any promoter, director or any key managerial personnel to attend any meeting of the
committee of creditors and to furnish such information as may be considered necessary by the Interim
Administrator.

J:1.6 ORDER OF TRIBUNAL (SECTION 258)

Section 258 of the Companies Act, 2013 contains the provisions for issuance of Order for appointment of Company
Administrator. According to this Section:

On the date of hearing fixed by the Tribunal and on consideration of the report of the Interim Administrator filed
under Sub-Section (1) of Section 256, if the Tribunal is satisfied that the creditors representing three-fourths in value of

the amount outstanding against the sick company present and voting have resolved that:

(a) itis not possible to revive and rehabilitate such company, the Tribunal shall record such opinion and order that
the proceedings for the winding up of the company be initiated, or
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(b) by adopting certain measures the sick company may be revived and rehabilitated, the Tribunal shall appoint a

Company Administrator for the company and cause such administrator to prepare a scheme of revival and
rehabilitation of the sick company:

Provided that the Tribunal may, if it thinks fit, appoint an Interim Administrator as the Company Administrator.

J:1.7 APPOINTMENT OF ADMINISTRATOR (SECTION 259)

Section 259 of the Act provides that:

)

@

®

The Interim Administrator or the Company Administrator, as the case may be, shall be appointed by the Tribunal
from a databank maintained by the Central Government or any institute or agency authorized by the Central
Government in a manner as may be prescribed consisting of the names of Company Secretaries, Chartered
Accountants, Cost Accountants and such other professionals as may, by notification, be specified by the Central
Government.

The terms and conditions of the appointment of Interim and company Administrators shall be such as may be
ordered by the Tribunal.

The Tribunal may direct the Company Administrator to take over the assets or management of the company
and for the purpose of assisting him in the management of the company, the Company Administrator may, with
the approval of the Tribunal, engage the services of suitable expert or experts.

J:1.8 POWERS AND DUTIES OF COMPANY ADMINISTRATOR (SECTION 260)

Section 253 of the Companies Act, 2013 contains the provisions as to Powers and duties of Company Administrator.
Under this Section:

(a) The Company Administrator shall perform such functions as the Tribunal may direct.

(b) Without prejudice to the provisions of Sub-Section (1), the Company Administrator may cause to be prepared

with respect to the company:
(1) a complete inventory of:

a) all assets and liabilities of whatever nature.
b) all books of account, registers, maps, plans, records, documents of title and all other documents of
whatever nature.

(2) a list of shareholders and a list of creditors showing separately in the list of creditors, the secured creditors
and unsecured creditors.

(3) avaluation report in respect of the shares and assets in order to arrive at the reserve price for the sale of any
industrial undertaking of the company or for the fixation of the lease rent or share exchange ratio.

(4) an estimate of the reserve price, lease rent or share exchange ratio.
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(5) performa accounts of the company, where no up-to-date audited accounts are available, and
(6) alist of workmen of the company and their dues referred to in Sub-Section (3) of Section 325.

J:1.9 SCHEME OF REVIVAL AND REHABILITATION (SECTION 261)

Section 261 of the Companies Act, 2013 contains the provisions as to preparation of Scheme of revival and
rehabilitation. According this Section:

(1) The company administrator shall prepare or cause to be prepared a scheme of revival and rehabilitation of the
sick company after considering the draft scheme filed along with the application under Section 254.

(2) A scheme prepared in relation to any sick company under Sub-Section (1) may provide for any one or more of
the following measures, namely:

(@) the financial reconstruction of the sick company.

(b) the proper management of the sick company by any change in, or by taking over, the management of
such company.

(c) the amalgamation of :

() the sick company with any other company. or
(i) any other company with the sick company.

(d) takeover of the sick company by a solvent company.

(e) the sale or lease of a part or whole of any asset or business of the sick company.

(f) the rationalization of managerial personnel, supervisory staff and workmen in accordance with law.
(g) such other preventive, ameliorative and remedial measures as may be appropriate.

(h) repayment or rescheduling or restructuring of the debts or obligations of the sick company to any of its
creditors or class of creditors.

() such incidental, consequential or supplemental measures as may be necessary or expedient in connection
with or for the purposes of the measures specified in clauses (a) to (h).

J:1.10 SANCTION OF SCHEME (SECTION 262)

Section 262 of the Companies Act, 2013 contains the provisions as to sanction of scheme. According this Section:

(@) The scheme prepared by the Company Administrator under Section 261 shall be placed before the creditors of
the sick company in a meeting convened for their approval by the Company Administrator within the period of
sixty days from his appointment, which may be extended by the Tribunal up to a period not exceeding one
hundred twenty days.

(b) The Company Administrator shall convene separate meetings of secured and unsecured creditors of the sick
company and if the scheme is approved by the unsecured creditors representing one-fourth in value of the
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(h)

amount owed by the company to such creditors and the secured creditors, representing three-fourths in value of
the amount outstanding against financial assistance disbursed by such creditors to the sick company, the
Company Administrator shall submit the scheme before the Tribunal for sanctioning the scheme:

Provided that where the scheme relates to amalgamation of the sick company with any other company, such
scheme shall, in addition to the approval of the creditors of the sick company under this Sub-Section, be laid
before the general meeting of both the companies for approval by their respective shareholders and no such
scheme shall be proceeded with unless it has been approved, with or without modification, by a special
resolution passed by the shareholders of that company.

The scheme prepared by the Company Administrator shall be examined by the Tribunal and a copy of the
scheme with modification, if any, made by the Tribunal shall be sent, in draft, to the sick company and the
company administrator and in the case of amalgamation, also to any other company concerned, and the
Tribunal may publish or cause to be published the draft scheme in brief in such daily newspapers as the Tribunal
may consider necessary, for suggestions and objections, if any, within such period as the Tribunal may specify.

The complete draft scheme shall be kept at the place where registered office of the company is situated or at
such places as mentioned in the advertisement.

The Tribunal may make such modifications, if any, in the draft scheme as it may consider necessary in the light of
the suggestions and objections received from the sick company and the Company Administrator and also from
the transferee company and any other company concerned in the amalgamation and from any shareholder or
any creditors or employees of such companies.

On the receipt of the scheme under Sub-Section (3), the Tribunal shall within sixty days there from, after satisfying
that the scheme had been validly approved in accordance with this Section, pass an order sanctioning such
scheme.

Where a sanctioned scheme provides for the transfer of any property or liability of the sick company to any other
company or person or where such scheme provides for the transfer of any property or liability of any other
company or person in favour of the sick company, then, by virtue of, and to the extent provided in, the scheme,
on and from the date of coming into operation of the sanctioned scheme or any provision thereof, the property
shall be transferred to, and vest in, and the liability shall become the liability of, such other company or person or,
as the case may be, the sick company.

The Tribunal may review any sanctioned scheme and make such modifications, as it may deem fit, or may by
order in writing direct Company Administrator, to prepare a fresh scheme providing for such measures as the
Company Administrator may consider necessary.

The sanction accorded by the Tribunal under Sub-Section (4) shall be conclusive evidence that all the
requirements of the scheme relating to the reconstruction or amalgamation or any other measure specified
therein have been complied with and a copy of the sanctioned scheme certified in writing by an officer of the
Tribunal to be a true copy thereof shall in all legal proceedings be admitted as evidence.

A copy of the sanctioned scheme referred to in Sub-Section (4) shall be filed with the Registrar by the sick
company within a period of thirty days from the date of receipt of a copy thereof.
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J:1.11 SCHEME TO BE BINDING (SECTION 263)

As per Section 263 of the Companies Act, 2013, on and from the date of the coming into operation of the
sanctioned scheme or any provision thereof, the scheme or such provision shall be binding on the sick company and

the transferee company or, as the case may be, the other company and also on the employees, shareholders,
creditors and guarantors of the said companies

J:1.12 IMPLEMENTATION OF SCHEME (SECTION 264)

Section 264 of the Companies Act, 2013 provides detailed provisions as to the Implementation of the scheme. Under
this Section:

)

®)
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The Tribunal shall, for the purpose of effective implementation of the scheme, have power to enforce, modify or
terminate any contract or agreement or any obligation pursuant to such agreement or contract entered into by
the company with any other person.

The Tribunal may, if it deems necessary or expedient so to do, by order in writing, authorize the Company
Administrator appointed under Section 259 to implement a sanctioned scheme till its successful implementation
on such terms and conditions as may be specified in the order and may for that purpose require him to file
periodic reports on the implementation of the sanctioned scheme.

Where the whole or substantial assets of the undertaking of the sick company are sold under a sanctioned
scheme, the sale proceeds shall be applied towards implementation of the scheme in such manner as the
Tribunal may direct:

Provided that debtors and creditors shall have the power to scrutinize and make an appeal for review of the
value before final order of fixing value.

Where it is difficult to implement the scheme for any reason or the scheme fails due to non-implementation of
obligations under the scheme by the parties concerned, the Company Administrator authorized to implement
the scheme and where there is no such administrator, the company, the secured creditors, or the transferee
company in a case of amalgamation, may make an application before the Tribunal for modification of the
scheme or to declare the scheme as failed and that the company may be wound up.

The Tribunal shall, within thirty days of presentation of an application under Sub-Section (4), pass an order for
modification of the scheme or, as the case may be, declaring the scheme as failed and pass an order for the
winding up of the company if three-fourths in value of the secured creditors consent to the modification of the
scheme or winding up of the company.

Where an application under Sub-Section (4) has been made before the Tribunal and such application is pending
before it, such application shall abate, if the secured creditors representing not less than three-fourths in value of
the amount outstanding against financial assistance disbursed to the sick company have taken any measures to
recover their secured debt under Sub-Section (4) of Section 13 of the Securitization and Reconstruction of
Financial Assets and Enforcement of Security Interest Act, 2002.
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J:1.13 WINDING UP OF COMPANY ON REPORT OF COMPANY ADMINISTRATOR (SECTION 265)

Section 265 of the Companies Act, 2013 provides the provisions as to Winding up of company based on the report of
Company Administrator. This Section provides that:

(1) If the scheme is not approved by the creditors in the manner specified in Sub-Section (2) of Section 262, the
Company Administrator shall submit a report to the Tribunal within fifteen days and the Tribunal shall order for the
winding up of the sick company.

(2) On the passing of an order under Sub-Section (1), the Tribunal shall conduct the proceedings for winding up of
the sick company in accordance with the provisions of Chapter XX.

Salient features of the rules made under Chapter XIX relating to Revival and Rehabilitation of Sick Companies

(a) The rules deals with the aspects such as the prescribed format of application to the tribunal for declaring the
company as sick company, for stay of proceedings under Section 254, giving notice to debtors before making
application, format of application for revival, format of order appointing administrator, format of notice of
meeting to creditors and other formats as required under Chapter XIX.

(b) Every application made to the Tribunal under Sub-Section (1) of Section 253 by one or more secured creditors of
a company, (hereinafter referred to as ‘Debtor Company’), for determination whether the debtor company is a
sick company, shall be made in Form A (Prescribed in the Rules). The application can be made by the secured
creditors collectively, wherein they can be mentioned as ‘secured creditors’ or a single secured creditor on
behalf of others on authorization. It may be noted that the application for stay of proceedings etc., as specified
under Section 254, shall also be made in prescribed for specified in the Rules.

(c) The application is to be accompanied by the following:
(1) prescribed fees as specified in Schedule of Fees.
(2) copy of the initial demand notice issued by the applicant upon the debtor company and such notice
should be dated at least ninety days prior to the date of making the application in the event of non-
payment of debt.

(3) proof of service of the demand notice upon the debtor company.

(4) any acknowledgement and reply, if any, or correspondence, if any, received from the debtor company in
pursuance of the demand notice.

(5) an up to-date statement of the ledger account of the respective secured creditors showing the amount
receivable and the amount shown in the demand Notice.

(6) copies of the audited financial statements of last five financial years, if available, of the debtor company.
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0)

)

(k)

244

(7) the authorization issued by the respective secured creditors in favour of the creditor acting on authorization
for fiing the application and the original authorization issued by the secured creditor in favour of the
signatory of the application, and

(8) any other document which the applicant or applicants may consider necessary for effective determination
of sickness.

The application to tribunal for declaration as sick company or with respect to stay of proceedings as specified in
Section 253 and Section 254 respectively shall not be made unless a notice thereof has been issued to the
debtor company not less than fifteen days prior to the making of the application in prescribed form.

Every application made to the Tribunal under Sub-Section (1) of Section 254 by one or more secured creditors of
a sick company, or by the sick company, for determination of measures that may be adopted with respect to
the revival and rehabilitation of such company shall be made in prescribed Form F.

For the purposes of Section 256, the notice of meeting of creditors shall be issued to all creditors in prescribed
Form K and not less than twenty one clear days shall be there between the date of issue of the notice and the
date of the meeting.

The quorum for a meeting of creditors shall be the presence in person or by proxy of creditors representing not
less than fifty one percent of value of debts owed by the sick company to the creditors or creditors representing
such other percentage of value of debts owned by the sick company to that creditors as may be ordered by
the Tribunal and even the presence of single creditor may be sufficient to form a valid quorum.

On the date of hearing, if the Tribunal is satisfied that the creditors representing three-fourth in value of the
amount outstanding against the sick company present and voting had resolved that it is not possible to revive
and rehabilitate the sick company it may after giving the sick company an opportunity of being heard, by order
direct the winding up of the sick company or if such requisite majority had resolved that by adopting certain
measures it is possible to revive and rehabilitate the sick company, it may, by order, appoint a company
administrator directing him to prepare a scheme of revival and rehabilitation for the sick company. The order of
the Tribunal shall be in Prescribed Form L if the Tribunal orders the winding up of the sick company and in
prescribed Form M if the Tribunal orders to appoint a company administrator.

For the purposes of Sub-Section (2) of Section 262, the Company Administrator shall issue a notice in Form O
calling separate meetings of secured and unsecured creditors within sixty days of his appointment and place
the scheme for their approval.

The quorum for such meetings of creditors shall be the presence in person or by proxy of creditors representing
not less than three-fourth in value of the amount outstanding against the sick company, in case of secured
creditors and one-fourth in value in case of unsecured creditors or representing such other percentage of value
of debts owned by the sick company to that respective class of creditors as may be ordered by the Tribunal
and even the presence of single creditor of that class may be sufficient to form a valid quorum.

The company administrator shall make an application in Form P to the Tribunal for sanctioning the scheme.
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A table showing the brief reference of all the forms prescribed under relevant rules of Chapter XIX of the
Companies Act, 2013is furnished below:

Forms Description

Form-A Application under sec-253(1) for the determination whether the debtor company is a sick
company or not.

Form-B Application under sec-253(2) if made after fiing of Form-A

Form-C Notice to debtor company before filing application to tribunal in Form-A

Form-D The order of the tribunal declaring the debtor company as sick company (sec-253)

Form-E Notice in newspaper after declaration of debtor company as sick company (sec-253)

Form-F Application to Tribunal for determination of measures for revival and rehabilitation of the
company under sec-254

Form-G Draft scheme of revival & rehabilitation under sec-254

Form-H Appointment of interim administrator under sec-256

Form-I| Notice of appointment of interim administrator in the newspaper (sec-256)
Form-J Report of Interim Administrator under sec-256

Form-K Notice of the meeting of the creditor

Form-L Order of the Tribunal to wind up the sick company under sec-258

Form-M Order of the Tribunal To appoint Company Administrator under sec-258

Form-N Notice of appointment of company administrator to prepare a scheme of revival & rehabilitation
in the newspaper under sec-259

Form-O Notice for calling a separate meeting of the secured and unsecured creditors under sec-262(2)
Form-P Application by company administrator to tribunal for sanctioning the Scheme of Revival &
Rehabilitation under sec-262

Form-Q Advertisement in newspaper by the company administrator advertising the date & time of
hearing of the application by tribunal and features the Draft Scheme.

Form-R Order by the Tribunal sanctioning the scheme under sec-262(4)

Form-S Application for modification of scheme or declaration of scheme as failed under sec-264(4)
Form-T Report by the company administrator for checking whether the company is fit for winding up
under sec-265(1)

Form-U Challan for depositing amount by any company in the Rehabilitation and Insolvency Fund
269(2)(b)

Form-V Challan for crediting amount to the Rehabilitation and Insolvency Fund from any other source
under sec-269(2)(c)

Form-AA | Application to tribunal for withdrawing any amount from Rehabilitation and Insolvency Fund
under sec-269(3)

[Note: Some of the Rules under this Chapter are yet to be notified].

Self Assessment Questions

)
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Explain the provisions as to determination of sickness under Chapter XIX of the Companies Act, 2013.

Explain the procedure for making application to the Tribunal for Revival and Rehabilitation of a sick company
under Section 253 (4) of the Companies Act.

Write Short notes on the following

(@) Appointment of Interim administrator under Section 256 of the Companies Act, 2013

(b) Committee of Creditors under Section 257 of the Companies Act, 2013

Explain the Powers and duties of the Company administrator under chapter XIX of the Companies Act, 2013.
Write Short notes on the following :

Scheme of revival and rehabilitation under Section261 of the Companies Act, 2013

Implementation of the scheme under Section 264 of the Companies Act, 2013

~ ~ ~ ~
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - K : CORPORATE WINDING UP AND DISSOLUTION

THIS STUDY NOTE INCLUDES:

K:1.1 Modes of Winding Up

: 1.2 Winding up by the Tribunal

: 1.3 Voluntary Winding Up

: 1.4 Provisions applicable to every mode of winding up
: 1.5 Official Liquidators

AR XX

Chapter XX of the Companies Act, 2013 deals with Corporate Winding-Up. Under this Chapter, Part -I deals with
Winding-Up by the Tribunal; Part-ll deals with Voluntary Winding-Up; Part-lll contains the provisions applicable to every
mode of winding up and Part- |V deals with Official Liquidators.

CORPORATE WINDING UP AND DISSOLUTION

The Companies Act, 2013, provides various strategies to deal with such business failures such as arrangement,
reconstruction, amalgamation and winding-up. Winding-up of a company is a process of putting an end to the life
of a company. It is a proceeding by means of which a company is dissolved and in the course of such dissolution its
assets are collected, its debts are paid off out of the assets of the company or from contributions by its members, if
necessary. If any surplus is left, it is distributed among the members in accordance with their rights.

Winding up of a company is the stage, whereby the company takes its last breath. It is a process by which business
of the company is wound up, and the company ceases to exist anymore. All the assets of the company are sold,
and the proceedings collected are used to discharge the liabilities on a priority basis.

Winding-up is the process by which management of a company’s affairs is taken out of its directors’ hands, its assets
are realized by a liquidator and its debts are realized and liabilities are discharged out of proceeds of realization and
any surplus of assets remaining is returned to its members or shareholders. At the end of the winding up the company
will have no assets or liabilities and it will, therefore, be simply a formal step for it to be dissolved, that is, for its legal
personality as a corporation to be brought to an end.

The main purpose of winding up of a company is to realize the assets and pay the debts of the company
expeditiously and fairly in accordance with the law. However, the purpose must not be exploited for the benefit or
advantage of any class or person entitled to submit petition for winding up of a company. It may be noted that on
winding up, the company does not cease to exist as such except when it is dissolved. The administrative machinery
of the company gets changed as the administration is transferred in the hands of the liquidator. Even after
commencement of the winding-up, the property and assets of the company belong to the company until dissolution
takes place. On dissolution the company ceases to exist as a separate entity and becomes incapable of keeping
property, suing or being sued. Thus in between the winding up and dissolution, the legal status of the company
continues and it can be sued in the court of law.

Chapter XX Sections 270 to 365 of the Companies Act, 2013 deals with the provisions of winding up.
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K:1.1 MODES OF WINDING UP (SECTION 270)

Under Companies Act 2013, the Company may be wound up in any of the following modes:

(a) By National Company Law Tribunal (the Tribunal).
(b) Voluntary winding up

K:1.2 WINDING UP BY THE TRIBUNAL (SECTIONS 271 TO 303)

1.21

Circumstances in which company may be wound up by Tribunal (Section 271)

Grounds on which a Company may be wound up by the Tribunal A company under Section 271(1) may be
wound up by the tribunal if:

(CY
()
(c)
(d)

(e)

®

@

if the company is unable to pay its debts.

if the company has, by special resolution, resolved that the company be wound up by the Tribunal.

if the company has acted against the interests of the sovereignty and integrity of India, the security of
the State, friendly relations with foreign States, public order, decency or morality.

if the Tribunal has ordered the winding up of the company under Chapter XiX(i.e., Revival and
Rehabilitation of Sick Companies).

if on an application made by the Registrar or any other person authorized by the Central Government
by notification under this Act, the Tribunal is of the opinion that the affairs of the company have been
conducted in a fraudulent manner or the company was formed for fraudulent and unlawful purpose or
the persons concerned in the formation or management of its affairs have been guilty of fraud,
misfeasance or misconduct in connection therewith and that it is proper that the company be wound
up.

if the company has made a default in filing with the Registrar its financial statements or annual returns for
immediately preceding five consecutive financial years, or

if the Tribunal is of the opinion that it is just and equitable that the company should be wound up.

Inability to pay debts (Section 271(2)

A company shall be deemed to be unable to pay its debts:

(CY

()

if a creditor, by assignment or otherwise, to whom the company is indebted for an amount exceeding
one lakh rupees then due, has served on the company, by causing it to be delivered at its registered
office, by registered post or otherwise, a demand requiring the company to pay the amount so due and
the company has failed to pay the sum within twenty one days after the receipt of such demand or to
provide adequate security or re-structure or compound the debt to the reasonable satisfaction of the
creditor.

if any execution or other process issued on a decree or order of any court or tribunal in favour of a
creditor of the company is returned unsatisfied in whole or in part, or
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(c) if it is proved to the satisfaction of the Tribunal that the company is unable to pay its debts, and, in
determining whether a company is unable to pay its debts, the Tribunal shall take into account the
contingent and prospective liabilities of the company.

Case Law :

In Shakti Agencies v. Manshuk Bhai Industries Ltd. [(2007), 74 SCL 332 (RAJ), decided on 14.8.2006, Petitioner
firm filed a winding up petition against the respondent company for the recovery of a debt which was
disputed by the respondent company. The Petition was dismissed.

The instant case was of bona fide disputed debt. Even from the petition for winding up, it was evident that
for the payment of * 10,50,000, the petitioner firm agreed to purchase shares of the respondent company. In
the additional affidavit filed by the respondent company, it was stated that application form was signed by
the proprietor of petitioner with a sole view to settle the outstanding account pursuant to which the
respondent proceeded to allot 70,000 shares to the petitioner and the certificates were dispatched, which
were received by the representative of petitioner. The respondent disputed the debt and it could not be
held that it neglected to pay the debt. The winding up petition is not a legitimate means of seeking to
enforce payment of debt, which is bona fide disputed by the company. The principles, on which the Court
should act is disposing of winding up petition, may be deduced thus:

() if the debtis not disputed on some substantial ground, the Court may make the order.

(i) if the debt is bona fide dispatched, there cannot be 'neglect to pay' and petition for winding up is not
maintainable.

(i) dispute with regard to payment of interest is not a bona fide dispute.

(iv) the defense of respondent company should be in good faith, one of substance and likely to succeed in
point of law.

Petition for winding up (Section 272)

An application for the winding up of a company has to be made by way of petition to the Court. A petition
may be presented under Section 272 by any of the following persons:

(a) the company, or

(b) any creditor or creditors, including any contingent or prospective creditor or creditors.

(c) any contributory or contributories.

(d) all or any of the parties specified above in clauses (a), (b), (c) together

(e) the Registrar.

(f) any person authorized by the Central Government in that behalf.

(g) by the Central Government or State Government in case falling under clause (c) of Section 271 (1) i.e.,
Company acing against the interest of the sovereignty and integrity of India.

Petition by the Company

The company may make a petition through its directors with the authority of a special resolution passed at a
general meeting. A petition by the Company for winding up before the tribunal will be admitted only it is
accompanied by the statement of affairs, prescribed in form 4 and shall state the facts upto the date which
shall not be a date more than fifteen days prior to the date of making the statement. This statement shall be
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certified by a Chartered Accountant. (Section 272 (5) read with Rule 5 made under Chapter XX of the
Companies Act 2013.

Every contributory or creditor of the company shall be entitled to be furnished, by the petitioner or his
authorized representative, with a copy of a petition. The contributory may seek an electronic copy from the
registry of tribunal on payment of prescribed fee. (Rule 5 (4) of the rules made under Chapter XX of the
Companies Act, 201.

Petition by Creditor

A creditor or creditors (including any contingent or prospective creditor) may make petition before the
tribunal would make a winding up order on such petition if the creditor proves that the claims are
undisputed debt.

(a) Contingent or prospective Creditor

Section 272(6) states that before a petition for winding up of a company presented by a contingent or
prospective creditor is admitted, the leave of the Tribunal shall be obtained for the admission of the
petition and such leave shall not be granted, unless in the opinion of the Tribunal there is a prima facie
case for the winding up of the company and until such security for costs has been given as the Tribunal
thinks reasonable.

(b) Creditor

The expression ‘creditors' includes the assignee of debt, a decree holder, a secured creditor, a
debenture holder or the trustee for debenture holders. But a creditor whose debt is unliquidated cannot
apply for Corporate Restructuring & Insolvency winding up order. A contingent or prospective creditor
can present petition on giving security for costs and showing that a prima facie case has arisen. A
petition by a secured creditor for winding up may not be allowed by the Court where the security is
ample and the petition is not supported by the other creditors.

In the case of State of Andhra Pradesh V Hyderabad Vegetable Products Co Ltd (1962) 32 Comp. Cases
64 (AP), the term creditor as occurring in Section 439 (1) (b) of the 1956 Act (Presently Section 27 2(1) (b)
is not limited to one to whom a debt is due at the date of the petition and who can demand immediate
payment. Every person having a pecuniary claim, whether actual or contingent is a creditor. As per
Section 272 (2), a secured creditor, the holder of any debentures, whether or not any trustee or trustees
have been appointed in respect of such and other like debentures, and the trustee for the holders of
debentures shall be deemed to be creditors.

Petition by Contributory

Section 2 (26) defines 'contributory' means a person liable to contribute towards the assets of the company
in the event of its being wound up. For the purposes of this clause, it is hereby clarified that a person holding
fully paid-up shares in a company shall be considered as a contributory but shall have no liabilities of a
contributory under the Act whilst retaining rights of such a contributory.

Section 273 (2) states that a contributory shall be entitled to present a petition for the winding up of a
company, notwithstanding that he may be the holder of fully paid-up shares, or that the company may
have no assets at all or may have no surplus assets left for distribution among the shareholders after the

CORPORATE LAWS & COMPLIANCE 249



THE COMPANIES ACT, 2013

1.2.3.4

250

satisfaction of its liabilities, and shares in respect of which he is a contributory or some of them were either
originally allotted to him or have been held by him, and registered in his name, for at least six months during
the eighteen months immediately before the commencement of the winding up or have devolved on him
through the death of a former holder.

Petition by Registrar

(@)

(b)

(c)

The Registrar shall be entitled to present a petition for winding up under sub- Section (1) on any of the
grounds specified in Sub-Section (1) of Section 271, except on the grounds specified in clause (b), clause
(d) or clause (g) of that Sub-Section.

Accordingly the registrar can present a petition on the following grounds.

(1) if the company is unable to pay its debts.

(2) if the company has acted against the interests of the sovereignty and integrity of India, the security
of the State, friendly relations with foreign States, public order, decency or morality.

(3) if on an application made by the Registrar or any other person authorized by the Central
Government by notification under this Act, the Tribunal is of the opinion that the affairs of the
company have been conducted in a fraudulent manner or the company was formed for fraudulent
and unlawful purpose or the persons concerned in the formation or management of its affairs have
been guilty of fraud, misfeasance or misconduct in connection therewith and that it is proper that
the company be wound up.

(4) if the company has made a default in fiing with the Registrar its financial statements or annual
returns for immediately preceding five consecutive financial years.

The Registrar shall not present a petition on the ground that the company is unable to pay its debts
unless it appears to him either from the financial condition of the company as disclosed in its
balance sheet or from the report of an inspector appointed under Section 210 that the company is
unable to pay its debts:

The Registrar shall obtain the previous sanction of the Central Government to the presentation of a
petition: The Central Government shall not accord its sanction unless the company has been given
a reasonable opportunity of making representations.

Filing a copy of petition with the registrar

A copy of the petition made under this Section shall also be filed with the Registrar and the Registrar
shall, without prejudice to any other provisions, submit his views to the Tribunal within sixty days of receipt
of such petition.

Powers of Tribunal on receipt of petition

According to Section 273, the Tribunal may, on receipt of a petition for winding up under Section 272
pass any of the following orders, namely:
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(@) dismiss it, with or without costs.

(b) make any interim order as it thinks fit.

(c) appoint a provisional liquidator of the company till the making of a winding up order.
(d) make an order for the winding up of the company with or without costs, or

(e) any other order as it thinks fit:

An order under this Sub-Section shall be made within ninety days from the date of presentation of the
petition.

Before appointing a provisional liquidator under clause (c), the Tribunal shall give notice to the company
and afford a reasonable opportunity to it to make its representations, if any, unless for special reasons to
be recorded in writing, the Tribunal thinks fit to dispense with such notice.

The Tribunal shall not refuse to make a winding up order on the ground only that the assets of the
company have been mortgaged for an amount equal to or in excess of those assets, or that the
company has no assets.

Section 273 (2) states that if a petition is presented on the ground that it is just and equitable that the
company should be wound up, the Tribunal may refuse to make an order of winding up, if it is of the
opinion that some other remedy is available to the petitioners and that they are acting unreasonably in
seeking to have the company wound up instead of pursuing the other remedy.

(d) Directions for statement of affairs if the petition is filed by a person other than a company (Section 274)

Accordingly to Section 274(1) read with the rules made under Chapter XX, when a petition for winding
up is filed before the Tribunal by any person other than the company, the Tribunal shall, if satisfied that a
prima facie case for winding up of the company is made out, by an order direct the company to file its
objections along with a statement of its affairs within thirty days of the order in the prescribed form. The
Tribunal may allow a further period of thirty days in a situation of contingency or special circumstances:

Section 274(2) states that a company, which fails to file the statement of affairs as referred to in Sub-
Section (1), shall forfeit the right to oppose the petition and such directors and officers of the company
as found responsible for such non-compliance, shall be liable for punishment under Sub-Section (4). As
per Section 274(4), if any director or officer of the company contravenes the provisions of this Section,
the director or the officer of the company who is in default shall be punishable with imprisonment for a
term which may extend to six months or with fine which shall not be less than twenty-five thousand
rupees but which may extend to five lakh rupees, or with both.

Section 274 (3) read with Rules 7 (2) of Rules made under Chapter XX, states that the directors and other
officers of the company, in respect of which an order for winding up is passed by the Tribunal under
clause (d) of Sub-Section (1) of Section 273 (i.e., make an order for the winding up of the company with
or without costs) shall, within a period of thirty days of such order, submit, at the cost of the company,
the books of account of the company completed and audited up to the date of the order, to such
liguidator and in the manner specified by the Tribunal.

CORPORATE LAWS & COMPLIANCE 251



THE COMPANIES ACT, 2013

252

(e)

®

Section 274 (5) states that the complaint may be filed in this behalf before the Special Court by Registrar,
provisional liquidator, Company Liquidator or any person authorised by the Tribunal.

Appointment of Company Liquidators (Section 275)

Section 275(1) States that, for the purposes of winding up of a company by the Tribunal, the Tribunal at
the time of the passing of the order of winding up, shall appoint an Official Liquidator or a liquidator from
the panel maintained under Sub-Section (2) as the Company Liquidator.

Section 275 (2) states that the provisional liquidator or the Company Liquidator, as the case may be,
shall be appointed from a panel maintained by the Central Government consisting of the names of
Chartered Accountants, Advocates, Company Secretaries, Cost Accountants or firms or bodies
corporate having such Chartered Accountants, Advocates, Company Secretaries, Cost Accountants
and such other professionals as may be notified by the Central Government or from a firm or a body
corporate of persons having a combination of such professionals as may be prescribed and having at
least ten years’ experience in company matters.

Section 275 (3) states that if a provisional liquidator is appointed by the Tribunal, the Tribunal may limit
and restrict his powers by the order appointing him or it or by a subsequent order, but otherwise he shall
have the same powers as a liquidator.

Section 275 (4) enables the Central Government may remove the name of any person or firm or body
corporate from the panel maintained under Sub-Section (2) on the grounds of misconduct, fraud,
misfeasance, breach of duties or professional incompetence. However, the Central Government before
removing him or it from the panel shall give him or it a reasonable opportunity of being heard.

As per Section 275 (5) the terms and conditions of appointment of a provisional liquidator or Company
Liguidator and the fee payable to him or it shall be specified by the Tribunal on the basis of task required
to be performed, experience, qualification of such liquidator and size of the company.

As per Section 275 (6) On appointment as provisional liquidator or Company Liquidator, as the case may
be, such liquidator shall file a declaration within seven days from the date of appointment in the
prescribed form disclosing conflict of interest or lack of independence in respect of his appointment, if
any, with the Tribunal and such obligation shall continue throughout the term of his appointment. As per
Section 275 (7) while passing a winding up order, the Tribunal may appoint a provisional liquidator, if any,
appointed under clause (c) of Sub-Section (1) of Section 273, as the Company Liquidator for the
conduct of the proceedings for the winding up of the company.

Removal and replacement of liquidator (Section 276)

As per Section 276(1) The Tribunal may, on a reasonable cause being shown and for reasons to be
recorded in writing, remove the provisional liquidator or the Company Liquidator, as the case may be,
as liquidator of the company on any of the following grounds, nhamely:

(a) misconduct.
(b) fraud or misfeasance.
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(c) professional incompetence or failure to exercise due care and diligence in performance of the
powers and functions.

(d) inability to act as provisional liquidator or as the case may be,

(e) Liquidator.

(f) conflict of interest or lack of independence during the term of his appointment that would justify
removal.

As per Section 276(2) in the event of death, resignation or removal of the provisional liquidator or as
the case may be, Company

Liquidator, the Tribunal may transfer the work assigned to him or it to another Company Liquidator
for reasons to be recorded in writing. As per Section 276 (3) if the Tribunal is of the opinion that any
liguidator is responsible for causing any loss or damage to the company due to fraud or
misfeasance or failure to exercise due care and diligence in the performance of his or its powers
and functions, the Tribunal may recover or cause to be recovered such loss or damage from the
liguidator and pass such other orders as it may think fit.

As per Section 276(4) The Tribunal shall, before passing any order under this Section, provide a
reasonable opportunity of being heard to the provisional liquidator or, as the case may be,
Company Liquidator. Order of winding up/order of appointment of liquidator to be communicated
to the company liquidator and the registrar.

(g) Intimation to Company Liquidator, provisional liquidator and Registrar (Section 277)

Section 277(1) states that Where the Tribunal makes an order for appointment of provisional liquidator or
for the winding up of a company, it shall, within a period not exceeding seven days from the date of
passing of the order, cause intimation thereof to be sent to the Company Liquidator or provisional
liguidator, as the case may be, and the Registrar.

(h) Advertisement of Winding up order

As per Rule 7(3) of winding up rules 2013,

(@) At the time of making the winding-up order, or at any time thereafter, the Tribunal shall give
directions as to the advertisement of the order and the persons, if any, on whom the order shall be
served and the persons, if any, to whom notice shall be given of the further proceedings in the
liguidation, and such further directions as may be necessary.

(b) Save as otherwise ordered by the Tribunal, every order for the winding up of a company by the
Tribunal, shall within fourteen days of the date of making the order, be advertised by the petitioner in
English and Vernacular language in one issue of a newspaper in the English language and a
newspaper in the principal regional language respectively circulating in the State or the Union
Territory concerned and shall be served by the petitioner upon such person, if any, and in such
manner as the Tribunal may direct including publication on the website of the Tribunal if any or MCA
21 portal.
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Registrar’s action on receipt of order of winding up or order appointing company liquidator

Section 277(2) states that On receipt of the copy of order of appointment of provisional liquidator or
winding up order, the Registrar shall make an endorsement to that effect in his records relating to the
company and notify in the Official Gazette that such an order has been made and in the case of a
listed company, the Registrar shall intimate about such appointment or order, as the case may be, to
the stock exchange or exchanges where the securities of the company are listed.

Winding up order shall be deemed to be a notice

Section 277(3) states that the winding up order shall be deemed to be a notice of discharge to the
officers, employees and workmen of the company, except when the business of the company is
continued.

Constitution of winding up committee

Section 277(4) states that within three weeks from the date of passing of winding up order, the Company
Liguidator shall make an application to the Tribunal for constitution of a winding up committee to assist
and monitor the progress of liquidation proceedings by the Company Liquidator in carrying out the
function as provided in Sub-Section (5) and such winding up committee shall comprise of the following
persons, namely:

(a) Official Liquidator attached to the Tribunal.
(b) nominee of secured creditors. and
(c) a professional nominated by the Tribunal.

Functions of winding up committee

Section 277(5) states that the Company Liquidator shall be the convener of the meetings of the winding
up committee which shall assist and monitor the liquidation proceedings in following areas of liquidation
functions, namely:

(a) taking over assets.

(b) examination of the statement of affairs.

(c) recovery of property, cash or any other assets of the company including
(d) benefits derived therefrom.

(e) review of audit reports and accounts of the company.

(f) sale of assets.

(g) finalization of list of creditors and contributories.

(h) compromise, abandonment and settlement of claims.

(i) payment of dividends, if any. and

() any other function, as the Tribunal may direct from time to time.

(m) Report and minutes of the meeting of the winding up committee

As per Section 277 (6) the Company Liquidator shall place before the Tribunal a report along with
minutes of the meetings of the committee on monthly basis duly signed by the members present in the
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meeting for consideration till the final report for dissolution of the company is submitted before the
Tribunal.

As per 277 (7), the Company Liquidator shall prepare the draft final report for consideration and
approval of the winding up committee. As per 277 (8), the final report so approved by the winding up
committee shall be submitted by the Company Liquidator before the Tribunal for passing of a dissolution
order in respect of the company.

(n) Effect of Winding up order (Section 278)

Section 278 states that the order for the winding up of a company shall operate in favour of all the
creditors and all contributories of the company as if it had been made out on the joint petition of
creditors and contributories.

(o) Stay of suits, etc., on winding up order (Section 279)

As per Section 279 (1) when a winding up order has been passed or a provisional liquidator has been
appointed, no suit or other legal proceeding shall be commenced, or if pending at the date of the
winding up order, shall be proceeded with, by or against the company, except with the leave of the
Tribunal and subject to such terms as the Tribunal may impose. Any application to the Tribunal seeking
leave under this Section shall be disposed of by the Tribunal within sixty days. Section 279 (2) states that
nothing in Sub-Section (1) shall apply to any proceeding pending in appeal before the Supreme Court
or a High Court.

(p) Jurisdiction of Tribunal (Section 280)

As per Section 280, The Tribunal shall, notwithstanding anything contained in any other law for the time
being in force, have jurisdiction to entertain, or dispose of :

(a) any suit or proceeding by or against the company.

(b) any claim made by or against the company, including claims by or against any of its branches in
India.

(c) any application made under Section 233.

(d) any scheme submitted under Section 262.

(e) any question of priorities or any other question whatsoever, whether of law or facts, including those
relating to assets, business, actions, rights, entittements, privileges, benefits, duties, responsibilities,
obligations or in any matter arising out of, or in relation to winding up of the company, whether such
suit or proceeding has been instituted, or is instituted, or such claim or question has arisen or arises or
such application has been made or is made or such scheme has been submitted, or is submitted,
before or after the order for the winding up of the company is made.

Case Law:

1. In GTC Industries Ltd. v. Parasrampuria Trading (1999) 34 CLA 380 (All HC), it was held that only High
Court where the registered office is situated has jurisdiction in winding up, even if there was

agreement between parties that dispute between parties will be resolved before High Court where
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registered office is not situated. Regardless of where agreement is executed, Company Court
having jurisdiction over the place where the registered office is situated, will have the jurisdiction to
entertain a petition for winding up.

LKP Merchant Financing v. Arwin Liquid Gases (2001) 103 Comp. Cas. 211 (Guj.). For the purposes of
jurisdiction to wind up companies, the expression 'Registered Office' means the place which has
longest been the registered office of the company during the six months immediately preceding the
presentation of the petition for winding up.

In Kalpana Trading v. N.C.L. Industries Ltd. [(1996) 1 Comp. LJ 152], the Orissa High Court refused to
entertain the petition for winding up as the Company had its place of Registered Office at
Hyderabad.

(q) Submission of report by Company liquidator (Section 281)

Section 281 (1) states that when the Tribunal has made a winding up order or appointed a Company
Liquidator, such liquidator shall, within sixty days from the order, submit to the Tribunal, a report
containing the following particulars, namely:

@

(b)
(c)

(d)

(e)
®
@
(h)
0)
)
(k)

the nature and details of the assets of the company including their location and value, stating
separately the cash balance in hand and in the bank, if any, and the negotiable securities, if any,
held by the company. The valuation of the assets shall be obtained from registered valuers for this
purpose.

amount of capital issued, subscribed and paid-up.

the existing and contingent liabilities of the company including hames, addresses and occupations
of its creditors, stating separately the amount of secured and unsecured debts, and in the case of
secured debts, particulars of the securities given, whether by the company or an officer thereof,
their value and the dates on which they were given.

the debts due to the company and the names, addresses and occupations of the persons from
whom they are due and the amount likely to be realized on account thereof.

guarantees, if any, extended by the company.

list of contributories and dues, if any, payable by them and details of any unpaid call.
details of trademarks and intellectual properties, if any, owned by the company.
details of subsisting contracts, joint ventures and collaborations, if any.

details of holding and subsidiary companies, if any.

details of legal cases filed by or against the company. and

any other information which the Tribunal may direct or the company Liquidator may consider
necessary to include.
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Section 281 (2) states that the Company Liquidator shall include in his report the manner in which the
company was promoted or formed and whether in his opinion any fraud has been committed by any
person in its promotion or formation or by any officer of the company in relation to the company since
the formation thereof and any other matters which, in his opinion, it is desirable to bring to the notice of
the Tribunal.

As per Section 281 (3) , the Company Liquidator shall also make a report on the viability of the business
of the company or the steps which, in his opinion, are necessary for maximising the value of the assets of
the company.

As per Section 281 (4), the Company Liquidator may also, if he thinks fit, make any further report or
reports.

As per Section 281 (5), any person describing himself in writing to be a creditor or a contributory of the
company shall be entitled by himself or by his agent at all reasonable times to inspect the report
submitted in accordance with this Section and take copies thereof or extracts there from on payment of
the prescribed fees.

(r) Directions of Tribunal on report of Company Liquidator (Section 282)

Section 282 (1) states that the Tribunal shall, on consideration of the report of the Company Liquidator, fix
a time limit within which the entire proceedings shall be completed and the company be dissolved.

The Tribunal may, if it is of the opinion, at any stage of the proceedings, or on examination of the reports
submitted to it by the Company Liquidator and after hearing the Company Liquidator, creditors or
contributories or any other interested person, that it will not be advantageous or economical to continue
the proceedings, revise the time limit within which the entire proceedings shall be completed and the
company be dissolved.

Section 282 (2) states that the Tribunal may, on examination of the reports submitted to it by the
Company Liquidator and after hearing the Company Liquidator, creditors or contributories or any other
interested person, order sale of the company as a going concern or its assets or part thereof. The
Tribunal may, where it considers fit, appoint a sale committee comprising such creditors, promoters and
officers of the company as the Tribunal may decide to assist the Company Liquidator in sale under this
Sub-Section.

Section 282 (3) states that when a report is received from the Company Liquidator or the Central
Government or any person that a fraud has been committed in respect of the company, the Tribunal
shall, without prejudice to the process of winding up, order for investigation under Section 210, and on
consideration of the report of such investigation it may pass order and give directions under Sections 339
to 342 or direct the Company Liquidator to file a criminal complaint against persons who were involved
in the commission of fraud.

Section 283 (4) states that the Tribunal may order for taking such steps and measures, as may be
necessary, to protect, preserve or enhance the value of the assets of the company.
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(s) Custody of Company’s properties (Section 283)

U]

According to Section 283 (1) when a winding up order has been made or where a provisional liquidator
has been appointed, the Company Liquidator or the provisional liquidator, as the case may be, shall, on
the order of the Tribunal, forthwith take into his or its custody or control all the property, effects and
actionable claims to which the company is or appears to be entitled to and take such steps and
measures, as may be necessary, to protect and preserve the properties of the company.

According Section 283 (2), all the property and effects of the company shall be deemed to be in the
custody of the Tribunal from the date of the order for the winding up of the company, notwithstanding
to anything contained in Sub-Section (1).

According to Section 283 (3) on an application by the Company Liquidator or otherwise, the Tribunal
may, at any time after the making of a winding up order, require any contributory for the time being on
the list of contributories, and any trustee, receiver, banker, agent, officer or other employee of the
company, to pay, deliver, surrender or transfer forthwith, or within such time as the Tribunal directs, to the
Company Liquidator, any money, property or books and papers in his custody or under his control to
which the company is or appears to be entitled.

Settlement of list of contributories and application of assets (Section 285)

(a) Section 285 (1) states that as soon as, may be after the passing of a winding up order by the
Tribunal, the Tribunal shall settle a list of contributories, cause rectification of register of members in all
cases where rectification is required in pursuance of this Act and shall cause the assets of the
company to be applied for the discharge of its liability.

If it appears to the Tribunal that it would not be necessary to make calls on or adjust the rights of
contributories, the Tribunal may dispense with the settlement of a list of contributories. Sub-Section(2)
of Section 285, states that in settling the list of contributories, the Tribunal shall distinguish between
those who are contributories in their own right and those who are contributories as being
representatives of, or liable for the debts of, others.

Rule 10 of Companies (Winding up Rules) 2013 states that:

(1) For the purposes of Sub-Section (1) of Section 285, unless the Tribunal dispenses with the
settlement of a list of contributories, the Company Liquidator shall prepare and file in the Tribunal
not later than twenty one days after the date of the winding up order a provisional list of
contributories in Form No. 18.

(2) The Company Liquidator shall obtain date from the Tribunal for settlement of the list of
contributories and shall give notice of the date appointed to every person included in such list.
Such notice shall be in Form No. 19, and shall be sent by Registered AD or other recognized
modes of service as per Section 20 of the Act for acknowledgment to every person included in
the list so as to reach him in the ordinary course of post not less than fourteen days before the
date fixed for the settlement.
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(3) An affidavit in Form No. 20 relating to the dispatch of notice, shall be filed in the Tribunal not
later than two days before the date fixed for the settlement of the list.

(4) On the date appointed for the settlement of the list, the Tribunal shall hear any person who
objects to being settled as a contributory or as a contributory in such character or for such
number of shares as is mentioned in the list, and after such hearing, shall finally settle the list in
accordance with Sub-Section (1) of Section 285. The list when settled shall be certified by the
Tribunal under its seal and shall be in Form No. 21.

(5) Upon the settlement of the list of contributories, the Company Liquidator shall forthwith give
notice to every person placed on the list of contributories as finally settled, stating in what
character and for what number of shares he has been placed on the list, what amount has
been called up and what amount paid up in respect of such shares and in the notice he shall
inform such person that any application for the removal of his hame from the list or for a
variation of the list, must be made to the Tribunal within fifteen days from the date of service on
the contributory of such notice. Such notice shall be in Form No. 22, and shall be sent to each
person settled on the list by Registered AD or other recognized modes of service as per Section
20 of the Act for acknowledgment at the address mentioned in the list as settled.

(6) In affidavit of service relating to the dispatch of the notices to the contributories under this Rule
shall be filed in the Tribunal within seven days of the settlement of the list of contributories by the
Tribunal. Such affidavit shall be in Form No. 23.

(b) Section 285 (2) states that in settling the list of contributories, the Tribunal shall distinguish between
those who are contributories in their own right and those who are contributories as being
representatives of, or liable for the debts of, others.

Section 285 (3) states that while settling the list of contributories, the Tribunal shall include every
person, who is or has been a member, who shall be liable to contribute to the assets of the
company an amount sufficient for payment of the debts and liabilities and the costs, charges and
expenses of winding up, and for the adjustment of the rights of the contributories among
themselves, subject to the following conditions, namely:

(1) a person who has been a member shall not be liable to contribute if he has ceased to be a
member for the preceding one year or more before the commencement of the winding up.

(2) a person who has been a member shall not be liable to contribute in respect of any debt or
liability of the company contracted after he ceased to be a member.

(3) no person who has been a member shall be liable to contribute unless it appears to the Tribunal

that the present members are unable to satisfy the contributions required to be made by them
in pursuance of this Act.
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in the case of a company limited by shares, no contribution shall be required from any person,
who is or has been a member exceeding the amount, if any, unpaid on the shares in respect of
which he is liable as such member.

in the case of a company limited by guarantee, no contribution shall be required from any
person, who is or has been a member exceeding the amount undertaken to be contributed by
him to the assets of the company in the event of its being wound up but if the company has a
share capital, such member shall be liable to contribute to the extent of any sum unpaid on any
shares held by him as if the company were a company limited by shares.

(u) Obligations of directors and managers (Section 286)

v)

Any person who is or has been a director or manager, whose liability is unlimited under the provisions of
this Act, shall, in addition to his liability, if any, to contribute as an ordinary member, be liable to make a
further contribution as if he were at the commencement of winding up, a member of an unlimited

company.

Advisory Committee (Section 287)

Tribunal may direct constitution of advisory committee while passing winding up order:

(1) Section 287 (1) states that the Tribunal may, while passing an order of winding up of a company,
direct that there shall be, an advisory committee to advise the Company Liquidator and to report to

the Tribunal on such matters as the Tribunal may direct.

a)

b)

Members of Advisory committee

Section 287 (2) states that the advisory committee appointed by the Tribunal shall consist of not
more than twelve members, being creditors and contributories of the company or such other
persons in such proportion as the Tribunal may, keeping in view the circumstances of the
company under liquidation, direct.

Meeting of creditors and contributories to identify the members of advisory committee

Section 287 (3) states that The Company Liquidator shall convene a meeting of creditors and
contributories, as ascertained from the books and documents, of the company within thirty days
from the date of order of winding up for enabling the Tribunal to determine the persons who
may be members of the advisory committee.

Advisory Committee may inspect the books of account and other documents Section 287 (4)
states that the advisory committee shall have the right to inspect the books of account and
other documents, assets and properties of the company under liquidation at a reasonable time.

Procedure for convening the meeting

The provisions relating to the convening of the meetings, the procedure to be followed thereat
and other matters relating to conduct of business by the advisory committee shall be such as
may be prescribed.
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(2) Rule 11 (6) of Companies (Winding up) Rules 2013 states the following procedure to be followed in
this regard.

a) The advisory committee shall meet at such times as it may from time to time appoint and the
Company liquidator or any member of the committee may also call a meeting of the
committee as and when he thinks necessary.

b) The quorum for a meeting of the advisory committee shall be one third of the total number of
the members, or two, whichever is higher.

c) The advisory committee may act by a majority of its members present at a meeting, but shall
not act unless a quorum is present.

d) A member of the advisory committee may resign by notice in writing signed by him and
delivered to the Company Liquidator.

e) If a member of the advisory committee is adjudged an insolvent, or compounds or arranges
with his creditors, or is absent from five consecutive meetings of the committee without the
leave of those members who, together with himself, represent the creditors or contributories, as
the case may be, his office shall become vacant.

f) A member of the advisory committee except the Official Liquidator or his nominee appointed
as committee member may be removed at a meeting of creditors if he represents creditors, or
at a meeting of contributories if he represents contributories, by an ordinary resolution of which
seven days' notice has been given, stating the object of the meeting.

Company Liquidator to chair the meeting of advisory committee.

Section 287 (6) states that the meeting of advisory committee shall be chaired by the Company
Liquidator.

(w) Submission of periodic reports to the tribunal (Section 288)

Section 288 (1) requires the Company Liquidator to make periodical reports to the Tribunal and in any
case make a report at the end of each quarter with respect to the progress of the winding up of the
company in such form and manner as may be prescribed. Sub-Section (2) states that the Tribunal may,
on an application by the Company Liquidator, review the orders made by it and make such
modifications as it thinks fit.

(x) Power of Tribunal on application for stay of winding up (Section 289)

As per 289 (1), the Tribunal may, at any time after making a winding up order, on an application of
promoter, shareholders or creditors or any other interested person, if satisfied, make an order that it is just
and fair that an opportunity to revive and rehabilitate the company be provided staying the
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proceedings for such time but not exceeding one hundred and eighty days and on such terms and
conditions as it thinks fit. An order under this Sub-Section shall be made by the Tribunal only when the
application is accompanied with a scheme for rehabilitation.

As per Sub-Section (2) The Tribunal may, while passing the order under Sub-Section (1), require the
applicant to furnish such security as to costs as it considers fit.

As per Sub-Section (3) if an order under Sub-Section (1) is passed by the Tribunal, the provisions of
Chapter XIX shall be followed in respect of the consideration and sanction of the scheme of revival of
the company.

As per Sub-Section (4) Without prejudice to the provisions of Sub-Section (1), the Tribunal may at any
time after making a winding up order, on an application of the Company Liquidator, make an order
staying the winding up proceedings or any part thereof, for such time and on such terms and conditions
as it thinks fit.

As per Sub-Section (5) The Tribunal may, before making an order, under this Section, require the
Company Liquidator to furnish to it a report with respect to any facts or matters which are in his opinion
relevant to the application.

As per Sub-Section (6) a copy of every order made under this Section shall forthwith be forwarded by the
Company Liquidator to the Registrar who shall make an endorsement of the order in his books and
records relating to the company.

Rule 16 of Companies (Winding up) Rules 2013 states that the order by the tribunal staying winding up
proceedings shall be filed with the Registrar of Companies within 15 days of passing such order.

Powers and duties of company liquidator (Section 290)

Section 290 (1) states that Subject to directions by the Tribunal, if any, in this regard, the Company
Liquidator, in a winding up of a company by the Tribunal, shall have the power :

(1) to carry on the business of the company so far as may be necessary for the beneficial winding up of
the company.

(2) to do all acts and to execute, in the name and on behalf of the company, all deeds, receipts and
other documents, and for that purpose, to use, when necessary, the company’s seal.

(3) to sell the immovable and movable property and actionable claims of the company by public
auction or private contract, with power to transfer such property to any person or body corporate,
or to sell the same in parcels.

(4) to sell the whole of the undertaking of the company as a going concern.

(5) to raise any money required on the security of the assets of the company.
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(6) to institute or defend any suit, prosecution or other legal proceeding, civil or criminal, in the name
and on behalf of the company.

(7) to invite and settle claim of creditors, employees or any other claimant and distribute sale proceeds
in accordance with priorities established under this Act.

(8) to inspect the records and returns of the company on the files of the Registrar or any other authority.

(9) to prove rank and claim in the insolvency of any contributory for any balance against his estate,
and to receive dividends in the insolvency, in respect of that balance, as a separate debt due from
the insolvent, and ratably with the other separate creditors.

(10) to draw, accept, make and endorse any negotiable instruments including cheque, bill of exchange,
hundi or promissory note in the name and on behalf of the company, with the same effect with
respect to the liability of the company as if such instruments had been drawn, accepted, made or
endorsed by or on behalf of the company in the course of its business.

(11) to take out, in his official name, letters of administration to any deceased contributory, and to do in
his official name any other act necessary for obtaining payment of any money due from a
contributory or his estate which cannot be conveniently done in the name of the company, and in
all such cases, the money due shall, for the purpose of enabling the Company Liquidator to take out
the letters of administration or recover the money, be deemed to be due to the Company
Liquidator himself.

(12) to obtain any professional assistance from any person or appoint any professional, in discharge of his
duties, obligations and responsibilities and for protection of the assets of the company, appoint an
agent to do any business which the Company Liquidator is unable to do himself.

(13)to take all such actions, steps, or to sign, execute and verify any paper, deed, document,
application, petition, affidavit, bond or instrument as may be necessary:

a) forwinding up of the company.
b) for distribution of assets.
c) indischarge of his duties and obligations and functions as Company Liquidator. and

(14) to apply to the Tribunal for such orders or directions as may be necessary for the winding up of the
company.

Sub-Section (2) states that the exercise of powers by the Company Liquidator under Sub-Section (1)
shall be subject to the overall control of the Tribunal.

Sub-Section (3) states that notwithstanding the provisions of Sub-Section (1), the Company Liquidator
shall perform such other duties as the Tribunal may specify in this behalf.

(z) Provision for professional assistance to Company Liquidator (Section 291)

As per 291 (1), the Company Liquidator may, with the sanction of the Tribunal, appoint one or more
Chartered Accountants or Company Secretaries or Cost Accountants or legal practitioners or such other
professionals on such terms and conditions, as may be necessary, to assist him in the performance of his
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duties and functions under this Act. Sub-Section (2) states that any person appointed under this Section

shall disclose forthwith to the Tribunal in the prescribed form any conflict of interest or lack of

(aa)

(bb)

independence in respect of his appointment.
Exercise and control of company liquidators’ powers (Section 292)

Section 292 (1) states that subject to the provisions of this Act, the Company Liquidator shall, in the
administration of the assets of the company and the distribution thereof among its creditors, have
regard to any directions which may be given by the resolution of the creditors or contributories at any
general meeting or by the advisory committee.

As per Sub-Section (2) any directions given by the creditors or contributories at any general meeting
shall, in case of conflict, be deemed to override any directions given by the advisory committee.

As per Sub-Section (3) the Company Liquidator:

(1) may summon meetings of the creditors or contributories, whenever he thinks fit, for the purpose of
ascertaining their wishes, and

(2) shall summon such meetings at such times, as the creditors or contributories, as the case may be,
may, by resolution, direct, or whenever requested in writing to do so by not less than one tenth in
value of the creditors or contributories, as the case may be.

As per Sub-Section (4) Any person aggrieved by any act or decision of the Company Liquidator
may apply to the Tribunal, and the Tribunal may confirm, reverse or modify the act or decision
complained of and make such further order as it thinks just and proper in the circumstances.

Books to be kept by Company Liquidator (Section 293)

For the purpose of Sub-Section (1) of Section 293 and Sub-Section (1) of Section 294, the company
liquidator shall maintain the following books, so far as may be applicable, in respect of the company
under winding up. This is prescribed under rule 20 of Companies (Winding up Rules) 2013.

(1) Register of Liquidations in Form No. 41-A.

(2) Central Cash Book in Form No.41-B

(3) Company’s Cash Book in Form No. 41-C.

(4) General Ledger in Form No. 41-D.

(5) Cashier's Cash Book in Form No. 41-E

(6) Bank Ledgerin Form No. 41-F.

(7)  Register of Assets in Form No. 41-G

(8) Securities and Investment Register in Form No. 41-H.
(9) Register of Book Debts and Outstanding in Form No. 41-I.
(10) Tenants Ledger in Form No. 41-J.

(11) Suits Register in Form No. 41-K.

(12) Decree Registerin Form No. 41-L.

(13) Sales Register in Form No. 41-M.

(14) Register of Claims and Dividends in Form No. 41-N.
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(15) Contributories Ledger in Form No. 41-O.

(16) Dividends Paid Register in Form No. 41-P.

(17) Commission Register in Form No. 41-Q.

(18) Suspense Register in Form No. 41-R.

(19) Documents Register in Form No. 41-S.

(20) Books Register in Form No. 41-T.

(21) Register of unpaid dividends and undistributed assets, deposited into the Company Liquidation
Dividend and Undistributed Assets Account in a scheduled bank, in Form No. 41-U and

(cc) Audit of Company Liquidator's accounts (Section 294)

A Record Book for each company in which shall be entered all minutes of proceedings and the
resolutions passed at any meeting of the creditors or contributories or of the Advisory Committee, the
substance of all orders passed by the Court in the liquidation proceedings, and all such matters other
than matters of account as may be necessary to furnish a correct view of the administration of the
company's affairs. Fiing of Half-yearly accounts with the Tribunal Section 294(2) states that the
Company Liquidator shall, at such times as may be prescribed but not less than twice in each year
during his tenure of office, present to the Tribunal an account of the receipts and payments as such
liquidator in the prescribed form in duplicate, which shall be verified by a declaration in such form and
manner as may be prescribed.

Rule 21 of the Companies (winding up) Rules, 2013 states that for the purpose of Sub-Section (2) of
Section 294, unless otherwise ordered by the Tribunal, the Company Liquidator shall file his accounts in
the Tribunal twice a year. Such accounts shall be made up to the 31st of March and 30th of
September every year, the account for the period ending 31st March being filed not later than the
30th of June following, and account for the period ending 30th September, not later than the 31st of
December following. The account shall be a statement of receipts and payments in Form No. 42 and
shall be prepared in accordance with the instructions contained therein. Three copies thereof shall be
filed, and the account shall be verified by an affidavit of the Company

If the Company Liquidator has not during the period of account received or paid any sum of money
on account of the assets of the company, he shall file an affidavit of no receipts or payments on the
date on which he shall have to file his accounts for the period. As soon as the accounts are filed, the
Registrar of Tribunal shall forward to the auditor one copy thereof within 15 days for purposes of audit
with a requisition in Form No. 45 requesting that the accounts may be audited and a certificate of
audit submitted to the Tribunal not later than one month from the date of receipt of the copy of the
account as required under Sub-Section (4) of Section 294. However, the accounts need not be got
audited where the transaction during the period is for rupees five thousand or less.

Audit of company liquidator’s accounts: Section 294 (3) states that the Tribunal shall cause the
accounts to be audited in such manner as it thinks fit, and for the purpose of the audit, the Company
Liquidator shall furnish to the Tribunal with such vouchers and information as the Tribunal may require,
and the Tribunal may, at any time, require the production of, and inspect, any books of account kept
by the Company Liquidator.
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(dd)

Section 294 (4) states that when the accounts of the company have been audited, one copy thereof
shall be filed by the Company Liquidator with the Tribunal, and the other copy shall be delivered to
the Registrar which shall be open to inspection by any creditor, contributory or person interested.

Rule 21 (5) of Companies (Winding up Rules) 2013 states that the accounts shall be audited by one or
more Chartered Accountants appointed by the Tribunal. The audit shall be a complete check of the
accounts of the Company Liquidator. The Company Liquidator shall produce before the auditor all his
books and vouchers for the purposes of the audit, and shall give the auditor all such explanations,
information and assistance as may be required of him in respect of the accounts.

Rule 21 (6) state that after the audit of the accounts of the Company Liquidator filed in Tribunal, the
auditor shall forward to the Registrar a certificate of audit relating to the account with his observations
and comments, if any, on the account, together with a copy thereof and shall forward another copy
to the Company Liquidator in accordance with Sub-Section (4) of Section 294. The Registrar shall file
the original certificate with the records and forward the copy to the Registrar of Companies together
with a copy of the account to which it relates.

Rules 21 (8) states that for the purposes of Sub-Section (4) of Section 294, any creditor or contributory or
person interested shall be entitled to inspect the accounts and the auditor's certificate in the office of
the Registrar of Companies on payment of such fee and to obtain a copy thereof on payment of
prescribed fees.

Section 294 (6) states that (6) the Company Liquidator shall cause the accounts when audited, or a
summary thereof, to be printed, and shall send a printed copy of the accounts or summary thereof by

post to every creditor and every contributory.

Section 294 (5) states that where an account referred to in Sub-Section (4) relates to a Government
company, the Company Liquidator shall forward a copy thereof:

(1) to the Central Government, if that Government is a member of the Government company, or

(2) to any State Government, if that Government is a member of the Government company, or

(3) to the Central Government and any State Government, if both the Governments are members of
the Government company.

Rule 21 (9) states that, upon the audit of the account, the Registrar of Tribunal shall place the
statement of account and the auditor's certificate before the Bench for its consideration and orders.

Payment of debt by the Contributory and the extent of set off (Section 295)

As per Section 295 (1) the Tribunal may, at any time after passing of a winding up order, pass an order
requiring any contributory for the time being on the list of contributories to pay, in the manner directed
by the order, any money due to the company, from him or from the estate of the person whom he
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represents, exclusive of any money payable by him or the estate by virtue of any call in pursuance of
this Act.

According to Sub-Section (2) the Tribunal, in making an order, under Sub-Section (1), may:

(1) in the case of an unlimited company, allow to the contributory, by way of setoff, any money due
to him or to the estate which he represents, from the company, on any independent dealing or
contract with the company, but not any money due to him as a member of the company in
respect of any dividend or profit, and

(2) in the case of a limited company, allow to any director or manager whose liability is unlimited, or
to his estate, such setoff.

As per Sub-Section (3) in the case of any company, whether limited or unlimited, when all the creditors
have been paid in full, any money due on any account whatever to a contributory from the company
may be allowed to him by way of set-off against any subsequent call.

(ee) Power of the Tribunal to make calls (Section 294)

As per Section 296, the Tribunal may, at any time after the passing of a winding up order, and either
before or after it has ascertained the sufficiency of the assets of the company; make calls on all or any
of the contributories for the time being on the list of the contributories, to the extent of their liability, for
payment of any money which the Tribunal considers necessary to satisfy the debts and liabilities of the
company, and the costs, charges and expenses of winding up, and for the adjustment of the rights of
the contributories among themselves. and make an order for payment of any calls so made.

(ff)  Adjustment of rights of contributories (Section 297)

As per Section 297 the Tribunal shall adjust the rights of the contributories among themselves and
distribute any surplus among the persons entitled thereto.

(gg) Power to order costs (Section 298)

The Tribunal may, in the event of the assets of a company being insufficient to satisfy its liabilities, make
an order for the payment out of the assets, of the costs, charges and expenses incurred in the winding

up
(hh) Power to summon persons suspected of having property of company, etc. (Section 299)

As per 299 (1) The Tribunal may, at any time after the appointment of a provisional liquidator or the
passing of a winding up order, summon before it any officer of the company or person known or
suspected to have in his possession any property or books or papers, of the company, or known or
suspected to be indebted to the company, or any person whom the Tribunal thinks to be capable of
giving information concerning the promotion, formation, trade, dealings, property, books or papers, or
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affairs of the company. As per 299 (2) The Tribunal may examine any officer or person so summoned
on oath concerning the matters aforesaid, either by word of mouth or on written interrogatories or on
affidavit and may, in the first case, reduce his answers to writing and require him to sign them. As per
299 (3) The Tribunal may require any officer or person so summoned to produce any books and papers
relating to the company in his custody or power, but, where he claims any lien on books or papers
produced by him, the production shall be without prejudice to such lien, and the Tribunal shall have
power to determine all questions relating to that lien.

As per 299 (4) The Tribunal may direct the liquidator to file before it a report in respect of debt or
property of the company in possession of other persons.

As per 299 (5) If the Tribunal finds that :

(1) a person is indebted to the company, the Tribunal may order him to pay to the provisional
liquidator or, as the case may be, the liquidator at such time and in such manner as the Tribunal
may consider just, the amount in which he is indebted, or any part thereof, either in full discharge
of the whole amount or not, as the Tribunal thinks fit, with or without costs of the examination.

(2) a person isin possession of any property belonging to the company, the Tribunal may order him to
deliver to the provisional liquidator or, as the case may be, the liquidator, that property or any part
thereof, at such time, in such manner and on such terms as the Tribunal may consider just.

As per 299 (6) If any officer or person so summoned fails to appear before the Tribunal at the time
appointed without a reasonable cause, the Tribunal may impose an appropriate cost.

As per 299 (7) every order made under Sub-Section (5) shall be executed in the same manner as
decrees for the payment of money or for the delivery of property under the Code of Civil
Procedure, 1908.

As per 299 (8) Any person making any payment or delivery in pursuance of an order made under
Sub-Section (5) shall by such payment or delivery be, unless otherwise directed by such order,
discharged from all liability whatsoever in respect of such debt or property.

1.2.3.5 Draft Rules under Winding up Chapter of Companies Act, 2013

268

An application for the examination of a person under Section 299 may be made ex-parte, provided that
where the application is made by any person other than the Company Liquidator, notice of the application
shall be given to the Company Liquidator. The application shall be in Form No. 46 and, where the
application is by the Company Liquidator, it shall be accompanied by a statement sighed by him setting
forth the facts on which the application is based. Where the application is made by a person other than the
Company Liquidator, the application shall be supported by an affidavit of the applicant setting forth the
matters in respect of which the examination is sought and the grounds, relied on in support of the
application.
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The summons issued in pursuance of the order shall be in Form No. 47 and shall be served by Registered AD
or other recognized modes of service as per Section 20 of the Act on the person to be examined not less
than seven days before the date fixed for the examination. The Tribunal at its discretion may give a
reasonable sum towards expenses to such person for appearing before the Tribunal, if it deems to be
justifiable.

The Company Liquidator shall have the conduct of an examination under Section 299, provided that the
Tribunal may, if for any reasons it thinks fit to do so, entrust the conduct of the examination to any
contributory or creditors. Where the conduct of the examination is entrusted to any person other than the
Company Liquidator, the

Company Liquidator shall nevertheless be entitted to be present at the examination in person or by
authorized representative, and may take notes of the examination for his own use and put such questions to
the person examined as the Tribunal may allow.

(a) Power to order examination of promoters, directors, etc., (Section 300)

As per Section 300 (1), when an order has been made for the winding up of a company by the Tribunal,
and the Company Liquidator has made a report to the Tribunal under this Act, stating that in his opinion
a fraud has been committed by any person in the promotion, formation, business or conduct of affairs of
the company since its formation, the Tribunal may, after considering the report, direct that such person
or officer shall attend before the Tribunal on a day appointed by it for that purpose, and be examined
as to the promotion or formation or the conduct of the business of the company or as to his conduct
and dealings as an officer thereof.

As per Section 300 (2), the Company Liquidator shall take part in the examination, and for that purpose
he or it may, if specially authorized by the Tribunal in that behalf, employ such legal assistance as may
be sanctioned by the Tribunal.

As per Section 300 (3), the person shall be examined on oath and shall answer all such questions as the
Tribunal may put, or allow to be put, to him.

As per Section 300 (4), a person ordered to be examined under this Section:

(1) shall, before his examination, be furnished at his own cost with a copy of the report of the Company
Liquidator. And Corporate Restructuring & Insolvency.

(2) may at his own cost employ Chartered Accountants or Company Secretaries or Cost Accountants
or legal practitioners entitled to appear before the Tribunal under Section 432, who shall be at liberty
to put to him such questions as the Tribunal may consider just for the purpose of enabling him to
explain or qualify any answers given by him.

As per Section 300 (5), if any such person applies to the Tribunal to be exculpated from any charges
made or suggested against him, it shall be the duty of the Company Liquidator to appear on the
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hearing of such application and call the attention of the Tribunal to any matters which appear to
the Company Liquidator to be relevant.

As per Section 300 (6), if the Tribunal, after considering any evidence given or hearing witnesses
called by the Company Liquidator, allows the application made under Sub-Section (5), the Tribunal
may order payment to the applicant of such costs as it may think fit.

As per Section 300 (7), notes of the examination shall be taken down in writing, and shall be read
over to or by, and signed by, the person examined, a copy be supplied to him and may thereafter
be used in evidence against him, and shall be open to inspection by any creditor or contributory at
all reasonable times.

As per Rule 22 of Companies (Winding up) Rules 2013, where an order is made for the examination
of any person or persons under Section 300, the examination shall be held before the Bench. The
Bench may direct that the whole or any part of the examination of any such person or persons be
held before any of the officers mentioned in Sub-Section (9) of the said Section as may be
mentioned in the order. If the date of the examination has not been fixed by the order, the
Company Liquidator shall take an appointment from the Bench, or officer before whom the
examination is to be held as to the date of the examination. The order directing a public
examination shall be in Form No. 48. The Bench mauy, if it thinks fit, either in the order for examination
or by any subsequent order, give directions as to the specific matters on which such person is to be
examined.

Not less than seven clear days before the date fixed for the examination, the Company Liquidator
shall give notice thereof to the creditors and contributories of the company of advertisement in
Form No. 49 in such newspapers as the Bench shall direct, and shall within the same period, serve,
either personally or by Registered AD or other recognized modes of service as per Section 20 of the
Act, on the person or persons to be examined, a notice in Form No. 50 of the date and hour fixed for
the examination and the officer before whom it is to be held, together with a copy of the order
directing the examination.

Where a public examination is adjourned, it shall not be necessary to advertise the adjournment or
serve notice thereof unless otherwise ordered.

(b) Arrest of person trying to leave India or abscond (Section 301)

At any time either before or after passing a winding up order, if the Tribunal is satisfied that a contributory
or a person having property, accounts or papers of the company in his possession is about to leave India
or otherwise to abscond.

The Tribunal may cause:
(i) the contributory to be detained until such time as the Tribunal may order, and

(i) his books and papers and movable property to be seized and safely kept until such time as the

Tribunal may order.
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(c) Dissolution of company by Tribunal (Section 302)

As per 302 (1), when the affairs of a company have been completely wound up, the Company
Liguidator shall make an application to the Tribunal for dissolution of such company:

As per 302 (2), the Tribunal shall on an application filed by the Company Liquidator under Sub-Section (1)
or when the Tribunal is of the opinion that it is just and reasonable in the circumstances of the case that
an order for the dissolution of the company should be made, make an order that the company be
dissolved from the date of the order, and the company shall be dissolved accordingly.

As per 302 (3), a copy of the order shall, within thirty days from the date thereof, be forwarded by the
Company Liquidator to the Registrar who shall record in the register relating to the company a minute of
the dissolution of the company.

As per 302 (4), if the Company Liquidator makes a default in forwarding a copy of the order within the
period specified in Sub-Section (3), the Company Liquidator shall be punishable with fine which may
extend to five thousand rupees for every day during which the default continues

K:1.3 VOLUNTARY WINDING UP (SECTION 304 TO 323)

1.3.1

1.3.2

Circumstances in which a company may be wound up voluntarily (Section 304)
As per Section 304 (1), a company may be wound up voluntarily:

(a) if the company in general meeting passes a resolution requiring the company to be wound up

voluntarily as a result of the expiry of the period for its duration, if any, fixed by its articles or on the
occurrence of any event in respect of which the articles provide that the company should be dissolved,
or

(b) if the company passes a special resolution that the company be wound up voluntarily.
Declaration of Solvency in case of proposal to wind up voluntarily (Section 305)

The declaration to be made by the director or directors or in case the company has more than two
directors, by the majority of directors of a company under Sub-Section (1) of Section 305 read with rule 24 of
Companies (Winding up) Rules 2013 shall be in Form No. 51 and such a declaration has to be made at a
meeting of the Board, make a declaration verified by an affidavit to the effect that they have made a full
inquiry into the affairs of the company and they have formed an opinion that the company has no debt or
whether it will be able to pay its debts in full from the proceeds of assets sold in voluntary winding up.

A declaration made under Section 305 (1) shall have no effect for the purposes of this Act, unless:

(a) itis made within five weeks immediately preceding the date of the passing of the resolution for winding

up the company and it is delivered to the Registrar for registration before that date.

(b) it contains a declaration that the company is not being wound up to defraud any person or persons.

CORPORATE LAWS & COMPLIANCE 271



THE COMPANIES ACT, 2013

1.3.3

272

(c) itis accompanied by a copy of the report of the auditors of the company prepared in accordance with
the provisions of this Act, on the profit and loss account of the company for the period commencing
from the date up to which the last such account was prepared and ending with the latest practicable
date immediately before the making of the declaration and the balance sheet of the company made
out as on that date which would also contain a statement of the assets and liabilities of the company on
that date, and

(d) where there are any assets of the company, it is accompanied by a report of the valuation of the assets
of the company prepared by a registered valuer Section 305 (4) states that when the company is
wound up in pursuance of a resolution passed within a period of five weeks after the making of the
declaration, but its debts are not paid or provided for in full, it shall be presumed, until the contrary is
shown, that the director or directors did not have reasonable grounds for his or their opinion under Sub-
Section (1).

Section 305 (5) states that any director of a company making a declaration under this Section without
having reasonable grounds for the opinion that the company will be able to pay its debts in full from the
proceeds of assets sold in voluntary winding up shall be punishable with imprisonment for a term which shall
not be less than three years but which may extend to five years or with fine which shall not be less than fifty
thousand rupees but which may extend to three lakh rupees, or with both.

Meeting of Creditors (Section 306)

As per Section 306 (1) the company shall along with the calling of meeting of the company at which the
resolution for the voluntary winding up is to be proposed, cause a meeting of its creditors either on the same
day or on the next day and shall cause a notice of such meeting to be sent by registered post to the
creditors with the notice of the meeting of the company under Section 304.

(@) Sub-Section (2) requires the Board of Directors of the company to :

(1) cause to be presented a full statement of the position of the affairs of the company together with a
list of creditors of the company, if any, copy of declaration under Section 305 and the estimated
amount of the claims before such meeting, and

(2) appoint one of the directors to preside at the meeting.

(b) Sub-Section (3) states that when two-thirds in value of creditors of the company are of the opinion that :

(1) itisin the interest of all parties that the company be wound up voluntarily, the company shall be
wound up voluntarily, or

(2) the company may not be able to pay for its debts in full from the proceeds of assets sold in voluntary
winding up and pass a resolution that it shall be in the interest of all parties if the company is wound
up by the Tribunal, the company shall within fourteen days thereafter file an application before the
Tribunal.
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1.3.5

1.3.6

1.3.7

As per Sub-Section (4) the notice of any resolution passed at a meeting of creditors in pursuance of
this Section shall be given by the company to the Registrar within ten days of the passing thereof.

As per Sub-Section (5) if a company contravenes the provisions of this Section, the company shall
be punishable with fine which shall not be less than fifty thousand rupees but which may extend to
two lakh rupees and the director of the company who is in default shall be punishable with
imprisonment for a term which may extend to six months or with fine which shall not be less than
fifty thousand rupees but which may extend to two lakh rupees, or with both.

Publication of resolution to wind up voluntarily (Section 307)

As per Section 307 (1) when a company has passed a resolution for voluntary winding up and a resolution
under Sub-Section (3) of Section 306 is passed, it shall within fourteen days of the passing of the resolution
give notice of the resolution by advertisement in the Official Gazette and also in a newspaper which is in
circulation in the district where the registered office or the principal office of the company is situate. Sub-
Section (2) states that if a company contravenes the provisions of Sub-Section (1), the company and every
officer of the company who is in default shall be punishable with fine which may extend to five thousand
rupees for every day during which such default continues.

Commencement of voluntary winding up (Section 308)

As per Section 308 voluntary winding up shall be deemed to commence on the date of passing of the
resolution for voluntary winding up under Section 304.ie special resolution or resolution on the expiry of period
fixed by its articles or on occurrence of any event in respect of which the articles provide that the company
should be dissolved.

Effect of voluntary winding up (Section 309)

As per Section 309 In the case of a voluntary winding up, the company shall from the commencement of the
winding up cease to carry on its business except as far as required for the beneficial winding up of its
business. However, the corporate state and corporate powers of the company shall continue until it is
dissolved.

Appointment of Company Liquidator (Section 310)

As per 310 (1) the company in its general meeting, where a resolution of voluntary winding up is passed, shall
appoint a Company appointed under Section 310, the company or the creditors, as the case may be, fill the
vacancy in the manner specified in that Section.

Rule 25 states the following regarding vacation of office of company liquidator:

Rule 25 (4) states that a Company Liquidator against whom an order of insolvency is made shall there by

vacate his office, and for the purposes of the Act and the Rules, shall be deemed to have been removed.
Further, a Company Liquidator who is found guilty of professional or other misconduct under the respective
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laws governing the profession to which he belongs, shall vacate his office, and for the purposes of the
application of the Act and the Rules, he shall be deemed to have been removed.

Rule 25 (5) states that a Company Liquidator appointed by the members or creditors who desires to resign
from his office, shall summon a meeting of the members or creditors, as the case may be, to submit his
resignation and shall submit an account of his acts and dealings as liquidator and a statement as to the
position of the liquidation during his tenure and all the relevant documents including books of accounts. The
expenses of summoning the meeting shall be part of the expenses of the liquidation. The company shall give
the notice of intimation of resignation to the Registrar of Companies in Form No. 57 within ten days of such
meeting with filing fees as prescribed.

Power to remove and fill vacancy of Company Liquidator (Section 311)

A Company Liquidator appointed under section 310 may be removed by the company where his
appointment has been made by the company and, by the creditors, where the appointment is approved or
made by such creditors.

Notice of Appointment of Company Liquidator to be given to the Registrar (Section 312)

According to Section 312 (1) of the Company shall give notice to the Registrar of the appointment of a
Company Liquidator along with the name and particulars of the Company Liquidator, of every vacancy
occurring in the office of Company Liquidator, and of the name of the Company Liquidator appointed to fill
every such vacancy within ten days of such appointment or the occurrence of such vacancy.

Rule 25 (2) of Companies Winding up Rules 2013 states that for the purposes of sub- Section (1) of Section
312, the notice of appointment of the Company Liquidator, of every vacancy occurring in the office of the
Company Liquidator and of the name of the Company Liquidator appointed to fill every such vacancy shall
be given to the Registrar of Companies within ten days thereof in Form No. 56.with filing fees as prescribed.

Sub-Section (2) states that if a company contravenes the provisions 70 Corporate Restructuring & Insolvency
of Sub-Section (1), the company and every officer of the company who is in default shall be punishable with
fine which may extend to five hundred rupees for every day during which such default continues.

Ceasing of Board's powers on appointment of Company Liquidator (Section 313)

According to Section 313, on the appointment of a Company Liquidator, all the powers of the Board of
Directors and of the managing or whole-time directors and manager, if any, shall cease, except for the
purpose of giving notice of such appointment of the Company Liquidator to the Registrar.

Powers and duties of Company Liquidator in voluntary winding up (Section 314)

Section 314 deals with the powers and duties of liquidator in voluntary winding up. Accordingly, the powers
and duties are as follows.
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(@) The Company Liquidator shall perform such functions and discharge such duties as may be determined
from time to time by the company or the creditors, as the case may be.

(b) The Company Liquidator shall settle the list of contributories, which shall be prima facie evidence of the
liability of the persons named therein to be contributories.

(c) The Company Liquidator shall call general meetings of the company for the purpose of obtaining the
sanction of the company by ordinary or special resolution, as the case may require, or for any other
purpose he may consider necessary.

(d) The Company Liquidator shall maintain regular and proper books of account in such form and in such
manner as may be prescribed and the members and creditors and any officer authorized by the Central
Government may inspect such books of account.

(e) The Company Liquidator shall prepare quarterly statement of accounts in such form and manner as may
be prescribed and file such statement of accounts duly audited within thirty days from the close of each
quarter with the Registrar, failing which the Company Liquidator shall be punishable with fine which may
extend to five thousand rupees for every day during which the failure continues.

(f) The Company Liquidator shall pay the debts of the company and shall adjust the rights of the
contributories among themselves.

(g) The Company Liquidator shall observe due care and diligence in the discharge of his duties.

If the Company Liquidator fails to comply with the provisions of this Section except Sub-Section (5) he shall
be punishable with fine which may extend to ten lakh rupees.

Rule 25(3) of Companies (Winding up) Rules 2013 states that the Company Liquidator not to accept any gift,
commission, remuneration or pecuniary or other benefit and restriction on purchase of goods. A Company
Liquidator shall not, under any circumstances whatsoever, make any arrangement for, or accept from any
authorized representative, auctioneer or any other person connected with company of which he is the
liguidator, or employed in or in connection with the winding-up of the company, any gift, commission,
remuneration, or pecuniary or other benefit whatsoever beyond the remuneration to which he is entitled as
liguidator under the Act and the Rules, nor shall he make any arrangement for giving up, or give up any part
of such remuneration to any such person. Where the Company Liquidator carries on the business of the
company, he shall not, purchase goods for carrying on of such business from any person which would result
in any direct or indirect benefit out of the transaction. Rule 25(6) states that for the purpose of Sub-Section (4)
of Section 314, the Company Liquidator shall keep proper books of account as provided in rule 20 so far as
may be applicable . In addition to the books of account, the Company Liquidator shall keep a record book
in which he shall enter minutes of all the proceedings and resolutions passed at any meeting of the creditors
or members or of the Committees, particulars of all his transactions and negotiations in relation to the
winding-up and all such matters other than matters of account as may be necessary to furnish a correct
view of the administration of the company's affairs. He shall also keep a book showing the dates at which all
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notices to creditors and shareholders were sent out and posted. The person who dispatched the notices shall
initial the entries in the book relating thereto.

Rule 25 (7) states that for the purposes of Sub-Section (5) of Section 314, the quarterly statement of accounts
to be filed with the Registrar of Companies shall be made in Form No. 58.Such statement of accounts shall
be audited by an auditor appointed by the company in general meeting if the Company Liquidator is
appointed in general meeting or by the creditors if the Company Liquidator is appointed by the creditors
and the fee of the auditor so appointed, shall be determined by the members or creditors as the case may
be.

Appointment of Committees (Section 315)

Section 315 states that when there are no creditors of a company, such company in its general meeting
and, where a meeting of creditors is held under Section 306, such creditors, as the case may be, may
appoint such committees as considered appropriate to supervise the voluntary liquidation and assist the
Company Liquidator in discharging his or its functions.

Company liquidator to send the progress on winding up (Section 316

Section 316 (1) states that the Company Liquidator shall report quarterly on the progress of winding up of the
company in such form and in such manner as may be prescribed to the members and creditors and shall
also call a meeting of the members and the creditors as and when necessary but at least one meeting each
of creditors and members in every quarter and apprise them of the progress of the winding up of the
company in such form and in such manner as may be prescribed. (2) If the Company Liquidator fails to
comply with the provisions of Sub-Section (1), he shall be punishable, in respect of each such failure, with fine
which may extend to ten lakh rupees.

Report of Company Liquidator to Tribunal for examination of persons (Section 317)

Section 317 (1) states that when the Company Liquidator is of the opinion that a fraud has been committed
by any person in respect of the company, he shall immediately make a report to the Tribunal and the
Tribunal shall, without prejudice to the process of winding up, order for investigation under Section 210 and
on consideration of the report of such investigation, the Tribunal may pass such order and give such
directions under this Chapter as it may consider necessary including the direction that such person shall
attend before the Tribunal on a day appointed by it for that purpose and be examined as to the promotion
or formation or the conduct of the business of the company or as to his conduct and dealings as officer
thereof or otherwise. Sub-Section (2) the provisions of Section 300 (i.e., power to order examination of
promoters, directors etc.,) shall mutatis mutandis apply in relation to any examination directed under Sub-
Section (1).

Final Meeting and dissolution (Section 318)

Section 318 (1) states that as soon as the affairs of a company are fully wound up, the Company Liquidator
shall prepare a report of the winding up showing that the property and assets of the company have been
disposed of and its debt fully discharged or discharged to the satisfaction of the creditors and thereafter call
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a general meeting of the company for the purpose of laying the final winding up accounts before it and
giving any explanation there for.

Sub-Section (2) states that the meeting referred to in Sub-Section (1) shall be called by the Company
Liquidator in such form and manner as may be prescribed.

Sub-Section (3) states that if the majority of the members of the company after considering the report of the
Company Liquidator are satisfied that the company shall be wound up, they may pass a resolution for its
dissolution.

As required under Sub-Section (4) within two weeks after the meeting, the Company Liquidator shall:
(a) send to the Registrar:

(1) a copy of the final winding up accounts of the company and shall make a return in respect of each
meeting and of the date thereof. and

(2) copies of the resolutions passed in the meetings. and

(b) file an application along with his report under Sub-Section (1) in such manner as may be prescribed
along with the books and papers of the company relating to the winding up, before the Tribunal for
passing an order of dissolution of the company.

As per Sub-Section (5) If the Tribunal is satisfied, after considering the report of the Company Liquidator that
the process of winding up has been just and fair, the Tribunal shall pass an order dissolving the company
within sixty days of the receipt of the application under Sub-Section (4).

As per Sub-Section (6) the Company Liquidator shall file a copy of the order under Sub-Section (5) with the
Registrar within thirty days. As per Sub-Section (7) the Registrar, on receiving the copy of the order passed by
the Tribunal under sub- Section (5), shall forthwith publish a notice in the Official Gazette that the company is
dissolved.

As per Sub-Section (8) if the Company Liquidator fails to comply with the provisions of this Section, he shall be
punishable with fine which may extend to one lakh rupees.

As per rule 25 (12) of Company(Winding up) Rules 2013, the Company Liquidator/ Voluntary Liquidator shall
lay report before a general meeting of the company under Sub-Section (1) of Section 318 of the Act. Rule 25
(13) states that for the purposes of Sub-Section (2) of Section 318, the notice convening the final meeting of
the company in a voluntary winding-up, shall be in Form No. 60. The Account of the winding-up to be laid by
the liguidator before the said meeting shall be in Form 61. Rule 25(14) states that for the purposes of clause
(b) of Sub-Section (4) of Section 318, the Company Liquidator/

Voluntary Liquidator shall apply to the Tribunal and the Registrar, if on preliminary scrutiny finds the
application to be in order, shall fix a date for the consideration thereof by the Bench, and notify the date on
the notice board of the Tribunal and to the Company Liquidator. The Company Liquidator shall attend such
consideration of the application or report or final account, as the case may be, and shall give the Bench
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such further explanation or information with reference to the matters contained therein as the Bench may
require. Rule 25 (15) states that any creditor or contributory of a company which is being wound-up shall be
entitled to inspect any of the reports, statements made under Sections 316 and 318 on payment of such fee,
and to obtain a copy thereof or extract there from on payment of the charges at such rate as may be
prescribed

Power of Company liquidator to accept shares etc as consideration for sale of property of company (Section
319)

(a) According to Section 319 (1) when a company (the transferor company) is proposed to be, or is in the
course of being, wound up voluntarily and the whole or any part of its business or property is proposed to
be transferred or sold to another company (the transferee company), the Company Liquidator of the
transferor company may, with the sanction of a special resolution of the company conferring on him
either a general authority or an authority in respect of any particular arrangement :

(1) receive, by way of compensation wholly or in part for the transfer or sale of shares, policies, or other
like interest in the transferee company, for distribution among the members of the transferor
company, or

(2) enter into any other arrangement whereby the members of the transferor company may, in lieu of
receiving cash, shares, policies or other like interest or in addition thereto, participate in the profits of,
or receive any other benefit from, the transferee company: Provided that no such arrangement shall
be entered into without the consent of the secured creditors.

(b) Sub-Section (2) states that any transfer, sale or other arrangement in pursuance of this Section shall be
binding on the members of the transferor company.

(c) As per Sub-Section (3) any member of the transferor company who did not vote in favour of the special
resolution and expresses his dissent therefrom in writing addressed to the Company Liquidator, and left
at the registered office of the company within seven days after the passing of the resolution, may
require the liquidator either:

(1) to abstain from carrying the resolution into effect, or
(2) to purchase his interest at a price to be determined by agreement or the registered valuer.

(d) Sub-Section (4) states that if the Company Liquidator elects to purchase the member’s interest, the
purchase money, raised by him in such manner as may be determined by a special resolution, shall be
paid before the company is dissolved.

Distribution of the property of the company (Section 320)

As per Section 320, subject to the provisions of this Act as to overriding preferential payments under Section
326, the assets of a company shall, on its winding up, be applied in satisfaction of its liabilities pari passu and,
subject to such application, shall, unless the articles otherwise provide, be distributed among the members
according to their rights and interests in the company.
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Arrangement when binding on Company and Creditors (Section 321)

As per Section 321 (1) any arrangement other than the arrangement referred to in Section 319 entered into
between the company which is about to be, or is in the course of being wound up and its creditors shall be
binding on the company and on the creditors if it is sanctioned by a special resolution of the company and
acceded to by the creditors who hold three-fourths in value of the total amount due to all the creditors of
the company. As per Sub-Section (2) any creditor or contributory may, within three weeks from the
completion of the arrangement, apply to the Tribunal and the Tribunal may thereupon amend, vary, confirm
or set aside the arrangement.

Power to apply to Tribunal to have questions determined, etc. (Section 322)

As per Section 322 (1) The Company Liquidator or any contributory or creditor may apply to the Tribunal:
(a) to determine any question arising in the course of the winding up of a company, or

(b) to exercise as respects the enforcing of calls, the staying of proceedings or any other matter, all or any
of the powers which the Tribunal might exercise if the company were being wound up by the Tribunal.

Sub-Section (2) states that the Company Liquidator or any creditor or contributory may apply to the Tribunal
for an order setting aside any attachment, distress or execution put into force against the estate or effects of
the company after the commencement of the winding up.

As per Sub-Section (3) the Tribunal, if satisfied on an application under Sub-Section (1) or Sub-Section (2) that
the determination of the question or the required exercise of power or the order applied for will be just and
fair, may allow the application on such terms and conditions as it thinks fit or may make such other order on
the application as it thinks fit.

Sub-Section (4) requires a copy of an order staying the proceedings in the winding up, made under this
Section, to be forthwith forwarded by the company, or otherwise as may be prescribed, to the Registrar,
who shall make a minute of the order in his books relating to the company.

Cost of Voluntary winding up (Section 323)

All costs, charges and expenses properly incurred in the winding up, including the fee of the Company
Liquidator, shall, subject to the rights of secured creditors, if any, be payable out of the assets of the
company in priority to all other claims

K:1.4 PROVISIONS APPLICABLE TO EVERY MODE OF WINDING UP (SECTIONS 324 TO 358)

(a) As per Section 325 (1) in the winding up of an insolvent company, the same rules shall prevail and be observed
with regard to :

(1) debts provable.
(2) the valuation of annuities and future and contingent liabilities, and
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(3) the respective rights of secured and unsecured creditors, as are in force for the time being under the law of
insolvency with respect to the estates of persons adjudged insolvent:

(b) The security of every secured creditor shall be deemed to be subject to a pari passu charge in favour of the
workmen to the extent of the workmen’s portion therein, and, where a secured creditor, instead of relinquishing
his security and proving his debts, opts to realize his security:

(1) the liguidator shall be entitled to represent the workmen and enforce such charge.

(2) any amount realised by the liquidator by way of enforcement of such charge shall be applied ratably for the
discharge of workmen’s dues, and

(3) so much of the debts due to such secured creditor as could not be realized by him or the amount of the
workmen'’s portion in his security, whichever is less, shall rank pari passu with the workmen’s dues for the
purposes of Section 326.

1.4.1 Overriding preferential payments (Section 326)

Section 326(1) notwithstanding anything contained in this Act or any other law for the time being in force, in
the winding up of a company:

(@) workmen’s dues, and

(b) debts due to secured creditors to the extent such debts rank under clause (iii) of the proviso to Section
(1) of Section 325 pari passu with such dues, shall be paid in priority to all other debts.

In case of the winding up of a company, the sums towards wages or salary referred to in sub-clause (i) of
clause (b) of Sub-Section (3) of Section 325, which are payable for a period of two years preceding the
winding up order or such other period as may be prescribed, shall be paid in priority to all other debts
(including debts due to secured creditors), within a period of thirty days of sale of assets and shall be subject
to such charge over the security of secured creditors as may be prescribed.

Sub-Section (2) states that the debts payable under the proviso to Sub-Section (1) shall be paid in full before
any payment is made to secured creditors and thereafter debts payable under that Sub-Section shall be
paid in full, unless the assets are insufficient to meet them, in which case they shall abate in equal
proportions Preferential payments

1.4.2  Priority to all other debts

(@) As per Section 327 (1) in a winding up, subject to the provisions of Section 326 (i.e., overriding preferential
payments), the following shall be paid in priority to all other debts:

(1) all revenues, taxes, cess and rates due from the company to the Central Government or a State
Government or to a local authority at the relevant date, and having become due and payable
within the twelve months immediately before that date.

(2) all wages or salary including wages payable for time or piece work and salary earned wholly or in
part by way of commission of any employee in respect of services rendered to the company and
280 CORPORATE LAWS & COMPLIANCE



due for a period not exceeding four months within the twelve months immediately before the
relevant date, subject to the condition that the amount payable under this clause to any workman
shall not exceed such amount as may be notified.

(3) all accrued holiday remuneration becoming payable to any employee, or in the case of his death,
to any other person claiming under him, on the termination of his employment before, or by the
winding up order, or, as the case may be, the dissolution of the company.

(4) unless the company is being wound up voluntarily merely for the purposes of reconstruction or
amalgamation with another company, all amount due in respect of contributions payable during
the period of twelve months immediately before the relevant date by the company as the
employer of persons under the Employees’ State Insurance Act, 1948 or any other law for the time
being in force.

(5) unless the company has, at the commencement of winding up, under such a contract with any
insurer as is mentioned in Section 14 of the Workmen’s Compensation Act, 1923, rights capable of
being transferred to and vested in the workmen, all amount due in respect of any compensation or
liability for compensation under the said Act in respect of the death or disablement of any
employee of the company: when any compensation under the said Act is a weekly payment, the
amount payable under this clause shall be taken to be the amount of the lump sum for which such
weekly payment could, if redeemable, be redeemed, if the employer has made an application
under that Act.

(6) all sums due to any employee from the provident fund, the pension fund, the gratuity fund or any
other fund for the welfare of the employees, maintained by the company, and

(7) the expenses of any investigation held in pursuance of Sections 213 and 216, in so far as they are
payable by the company.

(b) Sub-Section (2) states that when any payment has been made to any employee of a company on
account of wages or salary or accrued holiday remuneration, himself or, in the case of his death, to any
other person claiming through him, out of money advanced by some person for that purpose, the
person by whom the money was advanced shall, in a winding up, have a right of priority in respect of
the money so advanced and paid-up to the amount by which the sum in respect of which the
employee or other person in his right would have been entitled to priority in the winding up has been
reduced by reason of the payment having been made.

(c) As per Sub-Section (3) the debts enumerated in this Section shall:

(1) rank equally among themselves and be paid in full, unless the assets are insufficient to meet them, in
which case they shall abate in equal proportions, and

(2) so far as the assets of the company available for payment to general creditors are insufficient to
meet them, have priority over the claims of holders of debentures under any floating charge
created by the company, and be paid accordingly out of any property comprised in or subject to
that charge.
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Sub-Section (4) states that subject to the retention of such sums as may be necessary for the costs and
expenses of the winding up, the debts under this Section shall be discharged forthwith so far as the
assets are sufficient to meet them, and in the case of the debts to which priority is given under clause (d)
of Sub-Section (1), formal proof thereof shall not be required except in so far as may be otherwise
prescribed.

Sub-Section (5) states that in the event of a landlord or other person distaining or having distained on
any goods or effects of the company within three months immediately before the date of a winding up
order, the debts to which priority is given under this Section shall be a first charge on the goods or effects
so distained on or the proceeds of the sale thereof:

Provided that, in respect of any money paid under any such charge, the landlord or other person shall
have the same rights of priority as the person to whom the payment is made.

Sub-Section (6) any remuneration in respect of a period of holiday or of absence from work on medical
grounds through sickness or other good cause shall be deemed to be wages in respect of services
rendered to the company during that period.

For the purpose of Section 327

'Accrued holiday remuneration’ includes, in relation to any person, all sums which, by virtue either of his
contract of employment or of any enactment including any order made or direction given thereunder,
are payable on account of the remuneration which would, in the ordinary course, have become
payable to him in respect of a period of holiday, had his employment with the company continued until
he became entitled to be allowed the holiday.

‘Employee’ does not include a workman. and
'Relevant date' means:

(1) in the case of a company being wound up by the Tribunal, the date of appointment or first
appointment of a provisional liquidator, or if no such appointment was made, the date of the
winding up order, unless, in either case, the company had commenced to be wound up voluntarily
before that date, and

(2) in any other case, the date of the passing of the resolution for the voluntary winding up of the
company.

Fraudulent Preference (Section 328)

The expression ‘fraudulent preference' may be described to mean the giving of an improper benefit to a few

in preference to others, leading to inequality between them [Official Liquidator Vs. Victonj Hire Purchasing
Co. (Pvt.) Ltd. [1982] 52 Compo Cas. 88].

The term 'fraudulent preference' has been borrowed from the law of insolvency. According to that law, any
transfer of property or payment made by a person who is unable to pay his debts in favour of a creditor with
a view to giving him a preference over other creditors is regarded as fraudulent preference.
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Section 328 (1) states that when a company has given preference to a person who is one of the creditors of
the company or a surety or guarantor for any of the debts or other liabilities of the company, and the
company does anything or suffers anything done which has the effect of putting that person into a position
which, in the event of the company going into liquidation, will be better than the position he would have
been in if that thing had not been done prior to six months of making winding up application, the Tribunal, if
satisfied that, such transaction is a fraudulent preference may order as it may think fit for restoring the
position to what it would have been if the company had not given that preference.

Sub-Section (2) states that if the Tribunal is satisfied that there is a preference transfer of property, movable or
immovable, or any delivery of goods, payment, execution made, taken or done by or against a company
within six months before making winding up application, the Tribunal may order as it may think fit and may
declare such transaction invalid and restore the position.

Liabilities and rights of certain persons fraudulently preferred (Section 331)

Section 331 (1) states that when a company is being wound up and anything made, taken or done after the
commencement of this Act is invalid under Section 328 as a fraudulent preference of a person interested in
property mortgaged or charged to secure the company’s debt, then, without prejudice to any rights or
liabilities arising, apart from this provision, the person preferred shall be subject to the same liabilities, and
shall have the same rights, as if he had undertaken to be personally liable as a surety for the debt, to the
extent of the mortgage or charge on the property or the value of his interest, whichever is less.

As per Sub-Section (2), the value of the interest of the person preferred under Sub-Section (1) shall be
determined as at the date of the transaction constituting the fraudulent preference, as if the interest were
free of all encumbrances other than those to which the mortgage or charge for the debt of the company
was then subject.

Sub-Section (3) states that on an application made to the Tribunal with respect to any payment on the
ground that the payment was a fraudulent preference of a surety or guarantor, the Tribunal shall have
jurisdiction to determine any questions with respect to the payment arising between the person to whom the
payment was made and the surety or guarantor and to grant relief in respect thereof, notwithstanding that it
is not necessary so to do for the purposes of the winding up, and for that purpose, may give leave to bring in
the surety or guarantor as a third party as in the case of a suit for the recovery of the sum paid.

Sub-Section(4)states that the provisions of Sub-Section (3) shall apply mutatis mutandis in relation to
transactions other than payment of money.

Effect of floating charge (Section 332)

As per Section 332, when a company is being wound up, a floating charge on the undertaking or property
of the company created within the twelve months immediately preceding the commencement of the
winding up, shall, unless it is proved that the company immediately after the creation of the charge was
solvent, be invalid, except for the amount of any cash paid to the company at the time of, or subsequent to
the creation of, and in consideration for, the charge, together with interest on that amount at the rate of five
per cent. per annum or such other rate as may be notified by the Central Government in this behalf.

Offences by officers of companies in liquidation (Section 334)
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For the purposes of Section 336, the expression 'officer' includes any person in accordance with whose

directions or instructions the directors of the company have been accustomed to act.

Section 336 (1) states that if any person, who is or has been an officer of a company which, at the time of

the commission of the alleged offence, is being wound up, whether by the Tribunal or voluntarily, or which is

subsequently ordered to be wound up by the Tribunal or which subsequently passes a resolution for voluntary

winding up :

CY

()

(c)

(d)

does not, to the best of his knowledge and belief, fully and truly disclose to the Company Liquidator all
the property, movable and immovable, of the company, and how and to whom and for what
consideration and when the company disposed of any part thereof, except such part as has been
disposed of in the ordinary course of the business of the company.

does not deliver up to the Company Liquidator, or as he directs, all such part of the movable and
immovable property of the company as is in his custody or under his control and which he is required by
law to deliver up.

does not deliver up to the Company Liquidator, or as he directs, all such books and papers of the
company as are in his custody or under his control and which he is required by law to deliver up.

within the twelve months immediately before the commencement of the winding up or at any time
thereafter:

(i) conceals any part of the property of the company to the value of one thousand rupees or more, or
conceals any debt due to or from the company.

(i) fraudulently removes any part of the property of the company to the value of one thousand rupees
or more.

(i) conceals, destroys, mutilates or falsifies, or is privy to the concealment, destruction, mutilation or
falsification of, any book or paper affecting or relating to, the property or affairs of the company.

(iv) makes, or is privy to the making of, any false entry in any book or paper affecting or relating to, the
property or affairs of the company.

(v) fraudulently parts with, alters or makes any omission in, or is privy to the fraudulent parting with,
altering or making of any omission in, any book or paper affecting or relating to the property or

affairs of the company.

(vi) by any false representation or other fraud, obtains on credit, for or on behalf of the company, any
property which the company does not subsequently pay for.

(vii) under the false pretense that the company is carrying on its business, obtains on credit, for or on
behalf of the company, any property which the company does not subsequently pay for, or
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(viii)pawns, pledges or disposes of any property of the company which has been obtained on credit
and has not been paid for, unless such pawning, pledging or disposing of the property is in the
ordinary course of business of the company.

makes any material omission in any statement relating to the affairs of the company.

knowing or believing that a false debt has been proved by any person under the winding up, fails for a
period of one month to inform the Company Liquidator thereof.

after the commencement of the winding up, prevents the production of any book or paper affecting or
relating to the property or affairs of the company.

after the commencement of the winding up or at any meeting of the creditors of the company within
the twelve months next before the commencement of the winding up, attempts to account for any part
of the property of the company by fictitious losses or expenses, or

is guilty of any false representation or fraud for the purpose of obtaining the consent of the creditors of
the company or any of them, to an agreement with reference to the affairs of the company or to the
winding up, he shall be punishable with imprisonment for a term which shall not be less than three years
but which may extend to five years and with fine which shall not be less than one lakh rupees but which
may extend to three lakh rupees: Provided that it shall be a good defense if the accused proves that he
had no intent to defraud or to conceal the true state of affairs of the company or to defeat the law.

Sub-Section (2) states that when any person pawns, pledges or disposes of any property in
circumstances which amount to an offence under sub-clause (viii) of clause (d) of Sub-Section (1), every
person who takes in pawn or pledge or otherwise receives the property, knowing it to be pawned,
pledged, or disposed of in such circumstances as aforesaid, shall be punishable with imprisonment for a
term which shall not be less than three years but which may extend to five years and with fine which
shall not be less than three lakh rupees but which may extend to five lakh rupees.

Power of tribunal to assess damages against delinquent directors etc (Section 340)

Section 340 (1) states that if in the course of winding up of a company, it appears that any person who has
taken part in the promotion or formation of the company, or any person, who is or has been a director,
manager, Company Liquidator or officer of the company:

(a) has misapplied, or retained, or become liable or accountable for, any money or property of the

company, or

(b) has been guilty of any misfeasance or breach of trust in relation to the company, the Tribunal may, on

the application of the Official Liquidator, or the Company Liquidator, or of any creditor or contributory,
made within the period specified in that behalf in Sub-Section (2), inquire into the conduct of the person,
director, manager, Company Liquidator or officer aforesaid, and order him to repay or restore the
money or property or any part thereof respectively, with interest at such rate as the Tribunal considers
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just and proper, or to contribute such sum to the assets of the company by way of compensation in
respect of the misapplication, retainer, misfeasance or breach of trust, as the Tribunal considers just and
proper.

Sub-Section (2) states that an application under Sub-Section (1) shall be made within five years from the
date of the winding up order, or of the first appointment of the Company Liquidator in the winding up, or
of the misapplication, retainer, misfeasance or breach of trust, as the case may be, whichever is longer.
(3) This Section shall apply, notwithstanding that the matter is one for which the person concerned may
be criminally liable.

Case Law

1. Inthe matter of Ajay G Podar v. Official Liquidator of JS & WM & Ors. (2008) 85 CLA 398 (SC), Hon’ble
Supreme Court has held that section 543(2) of the Companies Act, 1956 [Section 340 under the
Companies Act, 2013] deals with the limitation of applications/claims including misfeasance
proceedings and prescribes five (5) years period of limitation from the date of the winding up order
for filing an application under section 543 (1). However, section 458A of the Companies Act, 1956
[Section 358 under the Companies Act, 2013] provides for the concept of computation of the
limitation period. Section 458A being a non obstante clause exclude the period starting from
commencement of winding up proceedings till the date on which winding up order is passed and a
period of one (1) year thereafter. In view of the above, misfeasance proceedings filed by the OL are
well within limitation period.

2. In LK. Prabhu v. S.M. Ameerul Millath (2002) 40 SCL 385 (Ker HC), it was held that application under
Section 543 (for damages for misapplication or misfeasance) [Section 340 under the Companies
Act, 2013] is maintainable against Official Liquidator also, as ‘liquidator’ includes ‘Official Liquidator’.
Moreover he is ‘Officer’ of the company as defined in Section 2(30), even if not specifically
mentioned in the definition. However there should be prima facie case against him and there is
substance in the allegations. If Official Liquidator has acted in good faith, he is entitled to protection
under Section 635A [Section 456 under the Companies Act, 2013].

3. In Official Liquidator v. Ashok Kumar, (1976) 46 Comp. Cas. 575 (Pat), it was held that a director who
has not been duly elected and has taken his qualification shares shall be liable if he has acted as
such. In other words, where a director continued to act de facto without being validly elected, he
shall be liable for misfeasance.

4. The extent of liability of the Legal Representative: In the case of death of the director, it was held by
the Supreme Court that the proceedings commenced against the delinquent director of a
liguidated company can be continued against his legal representatives and the amount declared
to be due in such misfeasance proceeding can be realized from the estate of the deceased on the
hands of his legal representatives. The Court further held that the legal representatives would not,
however, be liable for any sum beyond the value of the estate of the deceased in their hands
[Official Liquidator, Supreme Bank Ltd. V.P.A. Tendolkar (1973) 43 Comp. (Case 382)] and [Official
Liquidator vs. Parthasarthy Sinha (1983) 53. Comp. Case (SC) (3¢)].
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Hence, the misfeasance proceeding can be continued against the legal representatives of deceased
Director.

Prosecution of delinquent officers and members of company (Section 342)

Section 342 (1) states that if it appears to the Tribunal in the course of a winding up by the Tribunal, that any
person, who is or has been an officer, or any member, of the company has been guilty of any offence in
relation to the company, the Tribunal may, either on the application of any person interested in the winding
up or suo motu, direct the liquidator to prosecute the offender or to refer the matter to the Registrar

Sub-Section (2) further states that if it appears to the Company Liquidator in the course of a voluntary
winding up that any person, who is or has been an officer, or any member, of the company has been guilty
of any offence in relation to the company under this Act, he shall forthwith report the matter to the Registrar
and shall furnish to him such information and give to him such access to and facilities for inspecting and
taking copies of any books and papers, being information or books and papers in the possession or under
the control of the Company Liquidator and relating to the matter in question, as the Registrar may require.

Sub-Section (3) states that when any report is made under Sub-Section (2) to the Registrar:

(a) if he thinks fit, he may apply to the Central Government for an order to make further inquiry into the
affairs of the company by any person designated by him and for conferring on such person all the
powers of investigation as are provided under this Act.

(b) if he considers that the case is one in which a prosecution ought to be instituted, he shall report the
matter to the Central Government, and that Government may, after taking such legal advice as it thinks
fit, direct the Registrar to institute prosecution: Provided that no report shall be made by the Registrar
under this clause without first giving the accused person a reasonable opportunity of making a
statement in writing to the Registrar and of being heard thereon.

Sub-Section (4) states that if it appears to the Tribunal in the course of a voluntary winding up that any
person, who is or has been an officer, or any member, of the company has been guilty as aforesaid, and
that no report with respect to the matter has been made by the Company Liquidator to the Registrar
under Sub-Section (2), the Tribunal may, on the application of any person interested in the winding up or
‘suo motu’, direct the Company Liquidator to make such a report, and on a report being made, the
provisions of this Section shall have effect as though the report had been made in pursuance of the
provisions of Sub-Section (2).

Sub-Section (5) states that when any prosecution is instituted under this Section, it shall be the duty of the
liguidator and of every person, who is or has been an officer and agent of the company to give all
assistance in connection with the prosecution which he is reasonably able to give.

Explanation: For the purposes of this Sub-Section, the expression 'agent’, in relation to a company, shall
include any banker or legal adviser of the company and any person employed by the company as
auditor.
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Sub-Section(6) states that if a person fails or neglects to give assistance required by Sub-Section (5), he
shall be liable to pay fine which shall not be less than twenty-five thousand rupees but which may
extend to one lakh rupees.

Disposal of books and papers of the company (Section 347)

@

()

(c)

(d)

Section 347 (1) states that when the affairs of a company have been completely wound up and it is
about to be dissolved, its books and papers and those of the Company Liquidator may be disposed of
as follows:

(1) in the case of winding up by the Tribunal, in such manner as the Tribunal directs, and

(2) in the case of voluntary winding up, in such manner as the company by special resolution with the
prior approval of the creditors direct.

Sub-Section (2) states that after the expiry of five years from the dissolution of the company, no
responsibility shall devolve on the company, the Company Liquidator, or any person to whom the
custody of the books and papers has been entrusted, by reason of any book or paper not being
forthcoming to any person claiming to be interested therein.

As per Sub-Section (3), the Central Government may, by rules:

(1) prevent for such period as it thinks proper the destruction of the books and papers of a company
which has been wound up and of its Company Liquidator, and

(2) enable any creditor or contributory of the company to make representations to the Central
Government in respect of the matters specified in clause (a) and to appeal to the Tribunal from any
order which may be made by the Central Government in the matter.

As per Sub-Section (4) if any person acts in contravention of any rule framed or an order made under
Sub-Section (3), he shall be punishable with imprisonment for a term which may extend to six months or
with fine which may extend to fifty thousand rupees, or with both.

Information as to pending liquidations (Section 348)

@

Section 348 (1) states that if the winding up of a company is not concluded within one year after its
commencement, the Company Liquidator shall, unless he is exempted from so doing either wholly or in
part by the Central Government, within two months of the expiry of such year and thereafter until the
winding up is concluded, at intervals of not more than one year or at such shorter intervals, if any, as
may be prescribed, file a statement in such form containing such particulars as may be prescribed, duly
audited, by a person qualified to act as auditor of the company, with respect to the proceedings in,
and position of, the liquidation :

(1) inthe case of a winding up by the Tribunal, with the Tribunal, and

(2) in the case of a voluntary winding up, with the Registrar:
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However, (Audit of company liquidators’ account under winding up by tribunal) no such audit as is
referred to in this Sub-Section shall be necessary where the provisions of Section 294 apply.

(b) Rule 31 of companies (winding up) Rules 2013 states that the winding-up of a company shall, for the
purposes of Section 348, be deemed to be concluded-

(1) in the case of a company wound-up by order of the Tribunal, at the date on which the order
dissolving the company has been reported by the Company Liquidator to the Registrar of
Companies.

(2) in the case of a company wound-up voluntarily, at the date of the dissolution of the company,
unless any fund or assets of the company remaining unclaimed or undistributed in the hands or
under the control of the Company Liquidator, shall be distributed or paid into the Company
Liquidation Dividend and Undistributed Assets Account as provided in Section 352 of the Act.

K:1.5 OFFICIAL LIQUIDATORS (SECTIONS 359 TO 365)

1.5.1

1.5.2

Appointment of official liquidator (Section 359)

Section 359 (1) the Central Government may appoint as many Official Liquidators, Joint, Deputy or Assistant
Official Liquidators as it may consider necessary to discharge the functions of the Official Liquidator. Sub-
Section (2) states that the liquidators appointed under Sub-Section (1) shall be whole-time officers of the
Central Government.

Powers and functions of official liquidators (Section 360)

Section 360 (1) states that the Official Liquidator shall exercise such powers and perform such duties as the
Central Government may prescribe.

Sub-Section (2) states that without prejudice to the provisions of Sub-Section (1), the Official Liquidator may:

(a) exercise all or any of the powers as may be exercised by a Company Liquidator under the provisions of
this Act, and

(b) conduct inquiries or investigations, if directed by the Tribunal or the Central Government, in respect of
matters arising out of winding up proceedings.

Rule 35 (2) of Companies (Winding up) Rules 2013 (2) states that for the purpose of sub Section (1) of Section
360, the Official Liquidator shall exercise following powers and perform following duties:

(1) For winding up of the company by the Tribunal, the Tribunal at the time of passing an order of winding
up, may appoint Official Liquidator as Company Liquidator, who shall exercise all powers as may be
exercised by the Liquidator in the winding up proceedings.

(2) The Tribunal may also by an order appoint official liquidator as Provisional Liquidator for the purpose of
winding up.
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Official Liquidator shall continue as the Company Liquidator or provisional liquidator for all such cases of
winding up of companies, pending before District Court or High Court immediately before the date of
transfer to the Tribunal as per clause (c) of Sub-Section (1) of Section 434 of the Act.

To supervise the functions of any Company Liquidator, or

Provisional Liquidator appointed from the panel, if directed by Tribunal or Central Government.

To advice or guide the Company Liquidator or Provisional Liquidator appointed from the panel on any
reference made to him by such Liquidator.

Official Liquidator shall conduct enquires or investigations, if directed by the Tribunal or Central
Government in respect of matters arising out of winding up proceedings including all such cases where
the company liquidator is appointed from the panel.

To submit report to the Tribunal on any such matter including on the report for dissolution of the
company filed by Company Liquidator appointed from the panel, on winding up by the Tribunal or
Voluntary Winding up.

The Official Liquidator shall maintain a panel of Security Agency with the approval of Tribunal and of
professionals including Valuers’, Chartered Accountants, Company Secretaries, Cost Accountants and
Advocates to represent and assist the Official Liquidator in the winding up process and proceeding
related to winding up petitions and applications before the Tribunal and the Central Government.

(10) Any such powers and duties as may be directed by the Tribunal or Central Government from time to

time.

Summary procedure for liquidation (Section 361)

(a) Section 361 (1) states that when the company to be wound up under this Chapter:

(1) has assets of book value not exceeding one crore rupees, and

(2) belongs to such class or classes of companies as may be prescribed, the Central Government may
order it to be wound up by summary procedure provided under this Part.

Sub Section (2) states that when an order under Sub-Section (1) is made, the Central Government
shall appoint the Official Liquidator as the liquidator of the company.

Sub-Section (3) states that the Official Liquidator shall forthwith take into his custody or control all
assets, effects and actionable claims to which the company is or appears to be entitled.

As per Sub-Section(4) the Official Liquidator shall, within thirty days of his appointment, submit a
report to the Central Government in such manner and form, as may be prescribed, including a
report whether in his opinion, any fraud has been committed in promotion, formation or
management of the affairs of the company or not.

Sub-Section (5) states that on receipt of the report under Sub-Section (4), if the Central Government
is satisfied that any fraud has been committed by the promoters, directors or any other officer of the
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company, it may direct further investigation into the affairs of the company and that a report shall
be submitted within such time as may be specified.

Sub-Section (6) states that after considering the investigation report under Sub-Section (5), the
Central Government may order that winding up may be proceeded under Part | of this Chapter or
under the provision of this Part.

(b) Rule 39 of Companies Winding up Rules 2013 states the following aspects as to the summary procedure
for winding up.

(1) Application under Section 361 for Summary Procedure of Winding-Up- For the purpose of clause (i)
of sub Section (1) of Section 361 of the Act, the classes of company shall be as follows: (a) One
Person Company, or (b) Small Company.

(2) Application for winding up

a) Application for winding up by the Company shall be in Form-A with such variations as may be
necessary and in any other case it shall be in Form-B with such variations as may be necessary.

b) The applicant shall, not less than one month before filing any application in Form A or B as the
case may be publish a general notice, at least once, in a daily newspaper published in English
and in the principal language of the State or the Union Territory in which the registered office of
the company is situated, clearly indicating the substance of the application and stating that
any person whose interest is likely to be affected by the proposed application and may intimate
to the Central Government (Regional Director) within twenty-one days of the date of
publication of that notice, the nature of interest and grounds of opposition, if any.

(3) Application by the Company. Subject to Section 271 and 272 of the Act, in case the application is
made by the company:

a) The company shall not less than one month before filing application, serve on each debenture-
holder and creditor of the company by registered post or speed post, individual notice
indicating the substance of the application and stating that if his interest is likely to be affected
by the proposed application and may intimate to the Central Government (Regional Director)
within twenty-one days of the date of publication of that notice, the nature of interest and
grounds of opposition, if any.

b) The application shall contain:

1) alist stating the name and address of the creditors and debenture holders and the amount
due to each of them up to the latest practicable date preceding the date of filing of the
application which shall not precede the date of fiing the application by more than thirty
days indicating whether the secured or unsecured creditors and details of the property
mortgaged or hypothecated to such secured creditors, if any.
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5)

6)

A director of the company shall file an affidavit to the effect that they have made the full
enquiry into the affairs of the company and, having done so, have formed the opinion that
the list referred above is correct, and the estimated values as given in the list of debt or
claims payable on a contingency or not ascertained are proper estimates of the values of
such debt and claims included in the list and the same are borne out by the books and
records of the company and that there are no other debts, or claims against, the company
to their knowledge.

The company shall prove the publication of the notice and service of notice to each of the
debenture holder or creditor by an affidavit.

Copy of the audited financial statements for the preceding financial year.

Statement of Affairs in Form 4 made up to the latest practicable date preceding the date of
fiing of the application which shall not precede the date of fiing the application by more
than 30 days. and (f) Copy of the resolution of the Board of Directors authorizing Board to
submit the application, and

copy of the special resolution of the company in terms of clause (b) of Sub-Section (1) of
Section 271 of the Act.

(4) Subject to Section 271 and 272 of the Act in any other case, the application shall be accompanied
by an affidavit to prove the publication of the notice, copy of the latest audited financial
statements available in the MCA 21 portal, copy of the charge documents available in the MCA 21
portal and an affidavit to prove the service of notice to the secured creditors whose names are
available in the charge documents in the manner provided in clause (i) of sub-rule (3).

®)

Obijections to the application.

a)

b)

Any person intending to oppose the application shall within twenty-one days from the date of
service of publication of the notice, as the case may be, deliver, or cause to be delivered, or
send by registered post or speed post, the objections supported by an affidavit, in original, to
the Central Government and shall also serve a copy of the objections on the applicant and the
company at its registered office if the objector is not the company.

Where an application for winding up is filed by a person other than the company:

&)

2)

3)

the objection, if any, by the company shall be accompanied with the statement of affairs in
Form 4.

The Central Government if satisfied that a prima facie case for winding up of the company
is made out, direct the company to file its objections along with a statement of its affairs in
Form 4 within thirty days of the direction.

A company which fails to file statement of affairs, shall forfeit the right to oppose the
application and such directors and officers of the company as found responsible for such
non compliance, shall be liable for punishment under sub Section (4) of Section 274 of the
Act.
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(6) Affidavit in support: Every application shall be accompanied by an affidavit, verifying the same and
shall be drawn up in the first person, and shall state the full name, age, occupation and complete
residential address of the deponent and shall be signed by the deponent and sworn before an Oath
Commissioner.

(7) Documents may be attested by the party or the authorized representative or the advocate: Where
the application is filed by the authorized representative, Memorandum of Appearance shall be
appended to the application as in Form C.

(8) Admission of application and directions: Upon the filing of the application, it shall be listed before
the Central Government for admission and consideration of objections received, if any.

(9) Consideration and disposal: The Central Government may upon considering the application, in case
where there are no objections, wherever applicable, statement of affairs have been received, and
found that the company can be would up through summary procedures, may allow the application
and pass a winding up order. in any other case may either dismiss the application or may issue
notice to the company or the objector to file a reply or issue any other direction deemed fit and
proper.

(10) Reply of the notice: The objector or the company as the case may be within a period of thirty days
from the receipt of notice file a reply to the application for winding up.

(11) Order: Upon considering the application and the reply, if the central government is of the view that.

a) the grounds for winding up are made out and no further evidence is required it shall pass an
order winding up the company.

b) the grounds for winding up are not made out it shall dismiss the application.

c) the adjudication of the application involves complex issues of facts and law or the Central
Government is of the opinion that summary procedures under the Part IV of Chapter XX is not
possible, the Central Government shall return the application, where after, the applicant shall
be at liberty to approach the Tribunal. Sale of assets and recovery of debts due to company
Section 362 (1) states that the Official Liquidator shall expeditiously dispose of all the assets
whether movable orimmovable within sixty days of his appointment.

Sub-Section (2) states that the Official Liquidator shall serve a notice within thirty days of his
appointment calling upon the debtors of the company or the contributories, as the case may
be, to deposit within thirty days with him the amount payable to the company.

As per Sub-Section (3) when any debtor does not deposit the amount under Sub-Section (2),
the Central Government may, on an application made to it by the Official Liquidator, pass such
orders as it thinks fit.

Sub-Section (4) requires the amount recovered under this Section by the Official Liquidator to
be deposited in accordance with the provisions of Section 349.
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Settlement of claims of creditors by official liquidator (Section 343)

As per Section 363 (1), the Official Liquidator within thirty days of his appointment shall call upon the creditors
of the company to prove their claims in such manner as may be prescribed, within thirty days of the receipt
of such call. As per Sub-Section (2) The Official Liquidator shall prepare a list of claims of creditors in such
manner as may be prescribed and each creditor shall be communicated of the claims accepted or
rejected along with reasons to be recorded in writing.

Appeal by creditor

As per 364 (1), any creditor aggrieved by the decision of the Official Liquidator under Section 363 may file an
appeal before the Central Government within thirty days of such decision. Sub-Section (2) states that the
Central Government may after calling the report from the Official Liquidator either dismiss the appeal or
modify the decision of the Official Liquidator.

Sub-Section (3) states that the Official Liquidator shall make payment to the creditors whose claims have
been accepted. (4) The Central Government may, at any stage during settlement of claims, if considers
necessary, refer the matter to the Tribunal for necessary orders.

Order of dissolution of company (Section 345)

Section 365 (1) states that the Official Liquidator shall, if he is satisfied that the company is finally wound up,
submit a final report to:

(a) the Central Government, in case no reference was made to the Tribunal under Sub-Section (4) of
Section 364, and

(b) in any other case, the Central Government and the Tribunal.

As per Sub-Section (2) the Central Government, or as the case may be, the Tribunal on receipt of such report
shall order that the company be dissolved. (3) Where an order is made under Sub-Section (2), the Registrar
shall strike off the name of the company from the register of companies and publish a notification to this

effect.

[Note: Some of the Rules under this Chapter are yet to be notified].

Self Assessment Questions:

(1) Define winding up? What are the various modes of winding up?

(2) Explain the various provisions of winding up by the Tribunal under the Companies Act, 2013.
(3) What is voluntary winding up? Who are entitled to make a petition to the Tribunal?

(4) Describe the duties and powers of liquidator appointed by the Tribunal.

(5) Discuss about fraudulent preference in the course of winding -up.

294
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(6) How is a ‘Committee of Inspection’ in a compulsory winding up appointed? What are its functions?
(7) How is any vacancy in the Committee filled up?
(8) What is a ‘Statement of Affairs’? State the contents that must be included therein. By whom and within what
time limit should it be made?
(9) Write short notes on the following:
(a) Committee of Inspection.
(b) Contributory.
(c) Dissolution of Company.
(d) Winding up of Company.
(e) Contingent and prospective Creditor.
(f) Over-riding Preferential payments.

IR
IR
IR
IR
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - L : COMPANIES INCORPORATED OUTSIDE INDIA

THIS STUDY NOTE INCLUDES:

: 1.1 Foreign Company

: 1.2 Application of Act to foreign companies

: 1.3 Documents, to be delivered to Registrar by foreign companies

: 1.4 Accounts of foreign company

:1.5 Display of name, of foreign company

: 1.6 Service on foreign company

1 1.7 Debentures, annual return, registration of charges, books of account and their inspection
:1.8 Fee for registration of documents

: 1.9 Interpretation

:1.10 Dating of prospectus and particulars to be contained therein

1.1 Provisions as to expert‘s consent and allotment

:1.12 Registration of prospectus

:1.13  Offer of Indian Depository Receipts

:1.14  Application of sections 34 to 36 of Chapter XX

:1.15  Punishment for contravention

:1.16 Company's failure to comply with provisions of this Chapter not to affect validity of contracts,

~ -~ - - - (- [ (= (= (= = = = = = -

Chapter XXIl of the Companies Act, 2013 deals with the companies incorporated outside India.

L:1.1 FOREIGN COMPANY [SECTION 2(42)]

(a) According to section 2(42) of the Companies Act, 2013, ‘foreigh company’ means any company or body
corporate incorporated outside India which:

(1) has a place of business in India whether by itself or through an agent, physically or through electronic mode,
and

(2) conducts any business activity in India in any other manner.

(b) According to the Companies (Registration of Foreign Companies) Rules, 2014, ‘electronic mode’ means carrying
out electronically based, whether main server is installed in India or not, including, but not limited to:

(1) business to business and business to consumer transactions, data interchange and other digital supply
transactions.

(2) offering to accept deposits or inviting deposits or accepting deposits or subscriptions in securities, in India or
from citizens of India.

(3) financial settlements, web based marketing, advisory and transactional services, database services and
products, supply chain management.
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online services such as telemarketing, telecommuting, telemedicine, education and information research,
and

all related data communication services, whether conducted by e-mail, mobile devices, social media,
cloud computing, document management, voice or data transmission or otherwise.

L:1.2 APPLICATION OF ACT TO FOREIGN COMPANIES (SECTION 379)

Where not less than 50% of the paid-up share capital, whether equity or preference or partly equity and partly
preference, of a foreign company is held by:

(a) one or more citizens of India, or

(b) by one or more companies or bodies corporate incorporated in India, or

(c) by one or more citizens of India and one or more companies or bodies corporate incorporated in India, whether
singly or in the aggregate, such company shall comply with the provisions of Chapter XXl and such other
provisions of this Act as may be prescribed with regard to the business carried on by it in India as if it were a

company incorporated in India.

L:1.3 DOCUMENTS, TO BE DELIVERED TO REGISTRAR BY FOREIGN COMPANIES [SECTION 380(1)]

(a) Every foreign company shall, within 30 days of the establishment of its place of business in India, deliver to the

Registrar for registration:

)

@

®

a certified copy of the Charter, Statutes or Memorandum and Articles, of the company or other instrument
constituting or defining the constitution of the company. If the instrument is not in the English language, a
certified translation thereof in the English language.

the full address of the Registered or Principal Office of the company.

a list of the directors and secretary of the company containing such particulars as may be prescribed.

In relation to the nature of particulars to be provided as above, the Companies (Registration of Foreign
Companies) Rules, 2014, provide that the list of directors and secretary or equivalent (by whatever name
called) of the foreign company shall contain the following particulars, for each of the persons included in
such list, namely:

a) personal name and surname in full.

b) any former name or names and surname or surnames in full.
c) father’s name or mother’s name and spouse’s name.

d) date of birth.

e) residential address.

f)  nationality.
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g) if the present nationality is not the nationality of origin, his nationality of origin.

h) passport Number, date of issue and country of issue. (if a person holds more than one passport then
details of all passports to be given)

i) income-tax permanent account number (PAN), if applicable.

j) occupation, if any.

k) whether directorship in any other Indian company, (Director Identification Number (DIN), Name and
Corporate Identity Number (CIN) of the company in case of holding directorship).

I) other directorship or directorships held by him.

m) membership number (for Secretary only), and

n) e-mail ID.

the name and address or the names and addresses of one or more persons resident in India authorized to
accept, on behalf of the company, service of process and any notices or other documents required to be

served on the company.

the full address of the office of the company in India which is deemed to be its principal place of business in
India.

particulars of opening and closing of a place of business in India on earlier occasion or occasions.

declaration that none of the directors of the company or the authorized representative in India has ever
been convicted or debarred from formation of companies and management in India or abroad, and

any other information as may be prescribed.

According to the Companies (Registration of Foreign Companies) Rules, 2014, the above information shall be
filed with the Registrar within 30 days of the establishment of its place of business in India, in Form FC-1 along with

prescribed fees and documents required to be furnished as provided in section 380(1). The application shall also
be supported with an attested copy of approval from the Reserve Bank of India under the Foreign Exchange

Management Act or Regulations, and also from other regulators, if any, approval is required by such foreign
company to establish a place of business in India or a declaration from the authorized representative of such

foreign company that no such approval is required.

Office where documents to be delivered:

)

@

According to the Companies (Registration of Foreign Companies) Rules, 2014, any document which any
foreign company is required to deliver to the Registrar shall be delivered to the Registrar having jurisdiction
over New Delhi.

If any foreign company ceases to have a place of business in India, it shall forthwith give notice of the fact to
the Registrar, and from the date on which such notice is so given, the obligation of the company to deliver
any document to the Registrar shall cease, provided it has no other place of business in India.

(d) Under section 380 (2) every foreign company existing at the commencement of the Companies Act 2013, which
has not delivered to the Registrar the documents and particulars specified in section 592(1) of the Companies
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Act, 1956, it shall continue to be subject to the obligation to deliver those documents and particulars in
accordance with the Companies Act, 1956.

(e) Section 380 (3) provides that where any alteration is made or occurs in the documents delivered to the Registrar
under section 380, the foreign company shall, within 30 days of such alteration, deliver to the Registrar for
registration, a return containing the particulars of the alteration form FC-2 along with prescribed fees.

Action for improper use or description as foreign company: According to the Companies (Registration of Foreign
Companies) Rules, 2014, if any person or persons trade or carry on business in any manner under any name or
title or description as a foreign company registered under the Act or the rules made there under, that person or
each of those persons shall, unless duly registered as foreign company under the Act and rules made there
under, shall be liable for investigation under section 210 of the Companies Act, 2013 and action consequent
upon that investigation shall be taken against that person.

L:1.4 ACCOUNTS OF FOREIGN COMPANY [SECTION 381(1)]

(a) Every foreign company shall, in every calendar year:

(1) make out a balance sheet and profit and loss account in such form, containing such particulars and
including or having attached or annexed thereto such documents as may be prescribed, and

(2) deliver a copy of these documents to the Registrar.

(b) According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall
prepare financial statement of its Indian business operations in accordance with Schedule Il or as near thereto
as possible for each financial year including:

(1) documents that are required to be annexed should be in accordance with Chapter IX i.e., Accounts of
Companies.

(2) The documents relating to copies of latest consolidated financial statements of the parent foreign company,
as submitted by it to the prescribed authority in the country of its incorporation under the applicable laws
there.

(c) The Central Government is empowered to direct that, in the case of any foreign company or class of foreign
companies, the requirements of clause (a) of section 381(1) shall not apply, or shall apply subject to such
exceptions and modifications as may be specified in notification in that behalf.

(d) If any of the specified documents are not in the English language, a certified translation thereof in the English
language shall be annexed. [Section 381 (2)].

(e) Every foreign company shall send to the Registrar along with the documents required to be delivered to him, a
copy of a list in the prescribed form, of all places of business established by the company in India as at the date
with reference to which the balance sheet referred to in section 381(1) is made.

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall file
with the Registrar, along with the financial statement, in Form FC3 with such fee as provided under Companies
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(Registration Offices and Fees) Rules, 2014 a list of all the places of business established by the foreign company
in India as on the date of balance sheet.

According to the Companies (Registration of Foreign Companies) Rules, 2014, if any foreign company ceases to
have a place of business in India, it shall forthwith give notice of the fact to the Registrar, and as from the date
on which notice is so given, the obligation of the company to deliver any document to the Registrar shall cease,
if it does not have other place of business in India.

According to the Companies (Registration of Foreign Companies) Rules, 2014:

(1) Further, every foreign company shall, along with the financial statement required to be filed with the
Registrar, attach thereto the following documents. namely:

a) Statement of related party transaction.
b) Statement of repatriation of profits.
c) Statement of transfer of funds (including dividends, if any).

The above statements shall include such other particulars as are prescribed in the Companies
(Registration of Foreign Companies) Rules, 2014.

(2) All these documents shall be delivered to the Registrar within a period of 6 months of the close of the
financial year of the foreign company to which the documents relate.

Audit of accounts of foreign company: According to the Companies (Registration of Foreign Companies) Rules,
2014:

a) Every foreign company shall get its accounts, pertaining to the Indian business operations prepared in
accordance with section 381(1) and Rules thereunder, shall be audited by a practicing Chartered
Accountant in India or a firm or limited liability partnership of practicing Chartered Accountants.

b) The provisions of Chapter X i.e., audit and auditors and rules made there under, as far as applicable, shall
apply, 'mutatis mutandis', to the foreign company.

L:1.5 DISPLAY OF NAME, OF FOREIGN COMPANY [SECTION 382]

Every foreign company shall:

@

(b)

300

conspicuously exhibit on the outside of every office or place where it carries on business in India, the name of the
company and the country in which it is incorporated, in letters easily legible in English characters, and also in the
characters of the language or one of the languages in general use in the locality in which the office or place is
situated.

cause the name of the company and of the country in which the company is incorporated, to be stated in

legible English characters in all business letters, bills, letter - heads and in all notices, and other official
publications of the company, and
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(c) if the liability of the members of the company is limited, cause notice of that fact.

(d) to be stated in every such prospectus issued and in all business letters, bills, letter-heads, advertisements and
other official publications of the company, in legible English characters.

L:1.6 SERVICE ON FOREIGN COMPANY [SECTION 383]

Any process, notice or other document required to be served on a foreign company shall be deemed to be
sufficiently served, if addressed to any person whose name and address have been delivered to the Registrar under
section 380 and left at, or sent by post to, the address which has been so delivered to the Registrar or by electronic
mode.

L:1.7 DEBENTURES, ANNUAL RETURN, REGISTRATION OF CHARGES,

BOOKS OF ACCOUNT AND THEIR INSPECTION [SECTION 384]

(@) The provisions of section 71 (Issue of Debentures) shall apply mutatis mutandis to a foreign company.

(b) The provisions of section 92 (Preparation and fiing of Annual return) shall, subject to such exceptions,
modifications and adaptations as may be made therein by rules made under this Act, apply to a foreign
company as they apply to a company incorporated in India.

According to the Companies (Registration of Foreign Companies) Rules, 2014, every foreign company shall
prepare and file an annual return in Form FC-4 along with prescribed fees, within a period of 60 days from the last
day of its financial year, to the Registrar containing the particulars as they stood on the close of the financial
year.

(c) The provisions of section 128 (Books of account, etc., to be kept by company) shall apply to a foreign company
to the extent of requiring it to keep at its principal place of business in India, the books of account referred to in
that section, with respect to monies received and spent, sales and purchases made, and assets and liabilities, in
the course of or in relation to its business in India.

(d) The provisions of Chapter VI (Registration of Charges) shall apply mutatis mutandis to charges on properties
which are created or acquired by any foreign company.

(e) The provisions of Chapter XIV (Inspection, inquiry and investigation) shall apply mutatis mutandis to the Indian
business of a foreign company as they apply to a company incorporated in India.

L:1.8 FEE FOR REGISTRATION OF DOCUMENTS [SECTION 385]

There shall be paid to the Registrar for registering any document required by the provisions of this Chapter to be
registered by him, such fee, as may be prescribed.

According to the Companies (Registration of Foreign Companies) Rules, 2014, fee to be paid to the Registrar for
registering any document relating to a foreign company shall be such as provided in the Companies (Registration
Offices and Fees) Rules, 2014.
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L:1.9 INTERPRETATION [SECTION 386]

For the purposes of the foregoing provisions of this Chapter, the expression:

(a) ‘Certified’ means certified in the prescribed manner to be a true copy or a correct translation.

(b) ‘Director’, in relation to a foreign company, includes any person in accordance with whose directions or
instructions the Board of Directors of the company is accustomed to act, and

(c) ‘Place of business’ includes a share transfer or registration office.

L:1.10 DATING OF PROSPECTUS AND PARTICULARS TO BE CONTAINED THEREIN [SECTION 387]

(a) Prospectus to be dated and signed [Section 387(1)]

No person shall issue, circulate or distribute in India any prospectus offering to subscribe for securities of a
company incorporated or to be incorporated outside India, whether the company has or has not established, or
when formed will or will not establish, a place of business in India, unless the prospectus is dated and signed, and

(1) contains particulars with respect to the following matters, namely:

a)

b)

c)

d)

e)

the instrument constituting or defining the constitution of the company.
the enactments or provisions by or under which the incorporation of the company was effected.

address in India where the said instrument, enactments or provisions, or copies thereof, and if the same
are not in the English language, a certified translation thereof in the English language can be inspected.

the date on which and the country in which the company would be or was incorporated, and

whether the company has established a place of business in India and, if so, the address of its principal
office in India, and

(2) states the matters specified under section 26 (Matters to be stated in prospectus). Provided that points (1),
(2) and (3) of point (a) above shall not apply in the case of a prospectus issued more than 2 years after the
date at which the company is entitled to commence business.

(b) No waiver of compliance in prospectus [Section 387(2)]

Any condition requiring or binding an applicant for securities to waive compliance with any requirement
imposed by virtue of section 387(1) or purporting to impute him with notice of any contract, documents or
matter not specifically referred to in the prospectus, shall be void.
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(c)

(d)

(e)

@

()

Form of application for securities to be issued along with prospectus [Section 387(3)]

No person shall issue to any person in India a form of application for securities of such a company or intended
company as is mentioned in section 387(1), unless the form is issued with a prospectus which complies with the
provisions of this Chapter (Chapter XXIl) and such issue does not contravene the provisions of section 388:

Exception: If it is shown that the form of application was issued in connection with a bona fide invitation to a
person to enter into an underwriting agreement with respect to securities.

Section 387(4) further provides that the provisions of section 387:

(1) shall not apply to the issue to existing members or debenture holders of a company of a prospectus or form
of application relating to securities of the company, whether an applicant for securities will or will not have
the right to renounce in favor of other persons, and

(2) except in so far as it requires a prospectus to be dated, to the issue of a prospectus relating to securities
which are or are to be in all respects uniform with securities previously issued and for the time being dealt in
or quoted on a recognized stock exchange, but, subject as aforesaid, section 387 shall apply to a
prospectus or form of application whether issued on or with reference to the formation of a company or
subsequently.

Nothing in section 387 shall limit or diminish any liability which any person may incur under any law for the time
being in force in India or under the Companies Act, 2013 apart from section 387.

1.1 PROVISIONS AS TO EXPERT'S CONSENT AND ALLOTMENT [SECTION 388]

No person shall issue, circulate or distribute in India any prospectus offering for subscription in securities of a
company incorporated or to be incorporated outside India, whether the company has or has not been
established, or when formed will or will not establish, a place of business in India:

(1) if, where the prospectus includes a statement purporting to be made by an expert, he has not given, or has
before delivery of the prospectus for registration withdrawn, his written consent to the issue of the prospectus
with the statement included in the form and context in which it is included, or there does not appear in the
prospectus a statement that he has given and has not withdrawn his consent as aforesaid, or

(2) if the prospectus does not have the effect, where an application is made in pursuance thereof, of rendering
all persons concerned bound by all the provisions of sections 33 and 40, so far as applicable.

For the purposes of this section, a statement shall be deemed to be included in a prospectus, if it is contained in
any report or memorandum appearing on the face thereof or by reference incorporated therein or issued
therewith.
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L:1.12 REGISTRATION OF PROSPECTUS [SECTION 389]

No person shall issue, circulate or distribute in India any prospectus offering for subscription in securities of a company
incorporated or to be incorporated outside India, whether the company has or has not established, or when formed
will or will not establish, a place of business in India, unless before the issue, circulation or distribution of the prospectus
in India, a copy thereof certified by the chairperson of the company and two other directors of the company as
having been approved by resolution of the managing body has been delivered for registration to the Registrar and
the prospectus states on the face of it that a copy has been so delivered, and there is endorsed on or attached to
the copy, any consent to the issue of the prospectus required by section 388 and such documents as may be
prescribed.

According to the Companies (Registration of Foreign Companies) Rules, 2014, the following documents shall be
annexed to the prospectus, namely:

(a) any consent to the issue of the prospectus required from any person as an expert.

(b) a copy of contracts for appointment of managing director or manager and in case of a contract not reduced
into writing, a memorandum giving full particulars thereof.

(c) a copy of any other material contracts, not entered in the ordinary course of business, but entered within
preceding 2 years.

(d) a copy of underwriting agreement, and

(e) a copy of power of attorney, if prospectus is signed through duly authorized agent of directors.

L:1.13 OFFER OF INDIAN DEPOSITORY RECEIPTS [SECTION 390]

For the purposes of this section, and according to the Companies (Registration of Foreign Companies) Rules, 2014,
Indian Depository Receipts (IDR) means any instrument in the form of a depository receipt created by a Domestic
Depository in India and authorized by a company incorporated outside India making an issue of such depository
receipts.

According to section 390, notwithstanding anything contained in any other law for the time being in force, the
Central Government may make rules applicable for:

(a) the offer of Indian Depository Receipts (IDR).
(b) the requirement of disclosures in prospectus or letter of offer issued in connection with IDR.
(c) the manner in which the IDR shall be dealt with in a depository mode and by custodian and underwriters, and

(d) the manner of sale, transfer or transmission of IDR, by a company incorporated or to be incorporated outside
India, whether the company has or has not established, or will or will not establish, any place of business in India.

According to the Companies (Registration of Foreign Companies) Rules, 2014, no company incorporated or to
be incorporated outside India, whether the company has or has not established, or may or may not establish,
any place of business in India shall make an issue of Indian Depository Receipts (IDRs) unless it complies with the
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conditions mentioned under this rule, in addition to the Securities and Exchange Board of India (Issue of Capital
and Disclosure Requirements) Regulations, 2009 and any directions issued by the Reserve Bank of India.

The Rules relating to offer, disclosure requirements and manner of transfer and sale related to IDR are contained
in Companies (Registration of Foreign Companies) Rules, 2014.

L:1.14 APPLICATION OF SECTIONS 34 TO 36 OF CHAPTER XX [SECTION 391]

Section 391 of the Companies Act, 2013 came into force partially from 1st April, 2014 which provides for Application
of sections 34 to 36 of Chapter XX. According to this section:

The provisions of sections 34 to 36 (both inclusive) shall apply to:

(@) the issue of a prospectus by a company incorporated outside India under section 389 as they apply to
prospectus issued by an Indian company.

(b) the issue of IDR by a foreign company.

L:1.15 PUNISHMENT FOR CONTRAVENTION [SECTION 392]

Without prejudice to the provisions of section 391, if a foreign company contravenes the provisions of Chapter XXl of
the Companies Act, 2013 (i.e., Chapter on Companies incorporated outside India), the foreign company shall be
punishable with fine which shall not be less than ¥ 1,00,000 but which may extend to ¥ 3,00,000 and in the case of a
continuing offence, with an additional fine which may extend to ¥ 50,000 for every day after the first during which the
contravention continues and every officer of the foreign company who is in default shall be punishable with
imprisonment for a term which may extend to 6 months or with fine which shall not be less than ¥ 25,000 but which
may extend to ¥ 5,00,000, or with both.

Thus, the punishment for contravention may be summed up as under:
(a) Fine on defaulting foreign company in the range of¥ 1 lac to 3 lacs.

(b) In case of continuing default an additional fine on the foreignh company to the tune of ¥ 50,000 per day after the
first during which the contravention continues.

(c) Punishment for every officer of the foreign company who is default shall be:

(1) Imprisonment for a maximum term of 6 months, or
(2) Imposition of a fine of a minimum amount of ¥ 25,000, or
(3) Both - imprisonment and fine.

L:1.16 COMPANY'S FAILURE TO COMPLY WITH PROVISIONS OFT HIS

CHAPTER NOT TO AFFECT VALIDITY OF CONTRACTS [SECTION 393]

Any failure by a company to comply with the provisions of Chapter XXIl of the Companies Act, 2013, shall not affect
the validity of any contract, dealing or transaction entered into by the company or its liability to be sued in respect
thereof. However, the company shall not be entitled to bring any suit, claim any set-off, make any counter-claim or
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institute any legal proceeding in respect of any such contract, dealing or transaction, until the company has
complied with the provisions of the Companies Act, 2013, applicable to it.

Self Assessment Questions

(1) Write short note on
(a) Foreign Company
(b) Documents to be delivered to registrar by Foreign Companies
(c) Dating of Prospectus
(d) Offer of IDR
(2) What are the Provisions as to accounts of Foreign Company under section 381 of Companies Act, 20137
(3) Explain the Provisions relating to 'Display of name of Foreign Company' and 'Service on Foreign Company'.
(4) Explain the Provisions as to Expert's consent and allotment under Chapter XXl of the Companies Act, 2013?
(5) Explain the Provision as to 'Registration of Prospectus' under Section 389 of Companies Act, 20137
(6) Explain the punishment provisions under the Companies Act, 2013 if a foreign company contravenes the
provisions of Chapter XXII?

IR
IR
IR
IR
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STUDY NOTE : 1
THE COMPANIES ACT, 2013

PART -

M : OFFENCES AND PENALTIES

THIS STUDY NOTE INCLUDES:

M:1.1
M:1.2
M:1.3

Types of Penalties
Offences to be non-cognizable
Application of fines

The Companies Act, 2013 provides the provisions as to Offences and Penalties in Chapter XXVIII.

M : 1.1 TYPES OF PENALTIES

1.1.1

Offence

Offence is defined as an act or omission made punishable by any law for the time being in force. An offence
is constituted as soon as it is found that the acts which constitute that offence have been committed by the
accused. An act or omission is an offence only if it is made punishable by any law for the time being in force
and not otherwise. Offences are of three kinds:

(a) Bailable or non-bailable offences
(b) Cognizable or non-cognizable offences and
(c) Compoundable or non-compoundable offences.

There is an essential distinction between an offence and the prosecution for an offence. The former forms
parts of the substantive law while the latter of procedural law.

The offences and penalties are of different types. The penalty depends upon the nature and gravity of
offence. The penalty may be simple imprisonment or fine or both, it depends upon the offence committed
by the party. The Companies Act, 2013 also contains the provisions with regard to the offences and penalties
there upon. The Contravention of the provisions of the Companies Act, 2013 is considered as offence.

(a) Bailable or Non-Bailable Offences

Bailable offence' means an offence (i) which is mentioned as bailable in the First Schedule of the Indian
Penal Code or (i) which is made bailable by any other law for the time being in force. 'Non-bailable
offence' means any other offence. Bailable offences are considered less serious than non-bailable
offences. In bailable offences, bail can be claimed as of right and is granted as a matter of course by
the police officer or by the court. It does not, however, mean that in case of a non-bailable offence, balil
can never be granted. If simply means that the accused cannot ask for bail as of right in such cases. The
Police officer or the court has discretion to grant bail after considering the facts and circumstances of
each case. Again, bailable and non-bailable offences should not be confused with bailable and non-
bailable warrants. In appropriate cases, a non-bailable warrant may be issued by a court for bailable
offences. The matter is entirely in the discretion of the court. Schedule | specifies which offences are
bailable offences and which are non-bailable offences under the Indian Penal Code and under other
Statutes.
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1.1.2
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(b)

(c)

Cognizable offence and Non-Cognizable Offences

'Cognizable offence' is an offence and 'Cognizable case'is a case for which a police officer may arrest
without warrant, while 'Non-cognizable offence’ is an offence and 'Non-cognizable case' is a case for
which a police officer has no authority to arrest without warrant. Schedule | specifies which offences are
cognizable and which are non-cognizable under the Indian Penal Code and under other statutes. Non-
cognizable cases are considered less grave than cognizable cases. Likewise, non-cognizable offences
are considered less serious than cognizable offences. A police officer can investigate a cognizable case
without an order of a magistrate, but he cannot investigate without such order if the case is non-
cognizable one. If a case involves one or more cognizable offence it would be a cognizable case even
if other offence or offences may be non-cognizable

Compoundable and Non-Compoundable Offences

A composition is an arrangement or settlement of different between the injured party and the person
against whom the complaint is made. Ordinatrily, it is the State that has the right or power to punish
offenders, although individuals might be directly and personally aggrieved by the commission of the
offences. The Criminal Law regards the punishment imposed by the law at the instance of the State on
the offender as the proper and sufficient satisfaction not only for the society as a whole, but also for
individual or individuals personally aggrieved by the offence. But in case of certain offences the law
permits aggrieved person himself to agree to receive satisfaction other than actual punishment in
substitution of the punishment.

Types of Penalties

(CY

(b)

There are five types of penalties that have been contemplated under the Companies Act, 2013. They
are:

(1) Fine only

(2) Imprisonment or fine

(3) Imprisonment or fine or with both
(4) Imprisonment and fine and

(5) Imprisonment only

Of the above, the offences referred to in (1) to (3) are compoundable and others are not
compoundable.

The persons who may be made liable for the offences and punished under the Act are:

(1) the company
(2) directors and officers of the company; and
(3) any person committing an offence

Officer who is in Default

In this context, it is important to note 'officer who is in default' defined under section 2 (60) of the Companies

Act, 2013. According to this section “officer who is in default”, for the purpose of any provision in this Act
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which enacts that an officer of the company who is in default shall be liable to any penalty or punishment
by way of imprisonment, fine or otherwise, means any of the following officers of a company, namely:

(@) whole-time director.
(b) key managerial personnel.

(c) where there is no key managerial personnel, such director or directors as specified by the Board in this
behalf and who has or have given his or their consent in writing to the Board to such specification, or all
the directors, if no director is so specified.

(d) any person who, under the immediate authority of the Board or any key managerial personnel, is
charged with any responsibility including maintenance, filing or distribution of accounts or records,
authorizes, actively participates in, knowingly permits, or knowingly fails to take active steps to prevent,
any default.

(e) any person in accordance with whose advice, directions or instructions the Board of Directors of the
company is accustomed to act, other than a person who gives advice to the Board in a professional
capacity.

(f) every director, in respect of a contravention of any of the provisions of this Act, who is aware of such
contravention by virtue of the receipt by him of any proceedings of the Board or participation in such
proceedings without objecting to the same, or where such contravention had taken place with his
consent or connivance.

(g) in respect of the issue or transfer of any shares of a company, the share transfer agents, registrars and
merchant bankers to the issue or transfer.

1.1.4 Compounding of certain offences [Section 441]

(@) According to Sub-Section 1, any offence punishable under this Act (whether committed by a company
or any officer thereof) with fine only, may, either before or after the institution of any prosecution, be
compounded by:

(1) the Tribunal, or

(2) where the maximum amount of fine which may be imposed for such offence does not exceed five
lakh rupees, by the Regional Director or any officer authorized by the Central Government, on
payment or credit, by the company or, as the case may be, the officer, to the Central Government
of such sum as that Tribunal or the Regional Director or any officer authorized by the Central
Government, as the case may be, may specify:

Provided that the sum so specified shall not, in any case, exceed the maximum amount of the fine
which may be imposed for the offence so compounded:
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(©)

(d)

(e)

®

Provided further that in specifying the sum required to be paid or credited for the compounding of
an offence under this sub-section, the sum, if any, paid by way of additional fee under sub-section
(2) of section 403 [Fees for filing, etc.,] shall be taken into account:

Provided also that any offence covered under this sub-section by any company or its officer shall
not be compounded if the investigation against such company has been initiated or is pending
under this Act.

However, as per Sub Section 2, nothing in sub-section (1) shall apply to an offence committed by a
company or its officer within a period of three years from the date on which a similar offence committed
by it or him was compounded under this section.

For the purposes of this section,

(1) any second or subsequent offence committed after the expiry of a period of three years from the
date on which the offence was previously compounded, shall be deemed to be a first offence.

(2) “Regional Director” means a person appointed by the Central Government as a Regional Director
for the purposes of this Act.

Every application for the compounding of an offence shall be made to the Registrar who shall forward
the same, together with his comments thereon, to the Tribunal or the Regional Director or any officer
authorized by the Central Government, as the case may be.

(1) Where any offence is compounded under this section, whether before or after the institution of any
prosecution, an intimation thereof shall be given by the company to the Registrar within seven days
from the date on which the offence is so compounded.

(2) Where any offence is compounded before the institution of any prosecution, no prosecution shall be
instituted in relation to such offence, either by the Registrar or by any shareholder of the company or
by any person authorized by the Central Government against the offender in relation to whom the
offence is so compounded.

(3) Where the compounding of any offence is made after the institution of any prosecution, such
compounding shall be brought by the Registrar in writing, to the notice of the court in which the
prosecution is pending and on such notice of the compounding of the offence being given, the
company or its officer in relation to whom the offence is so compounded shall be discharged.

The Tribunal or the Regional Director or any officer authorized by the Central Government, as the case
may be, while dealing with a proposal for the compounding of an offence for a default in compliance
with any provision of this Act which requires a company or its officer to file or register with, or deliver or
send to, the Registrar any return, account or other document, may direct, by an order, if it or he thinks fit
to do so, any officer or other employee of the company to file or register with, or on payment of the fee,
and the additional fee, required to be paid under section 403, such return, account or other document
within such time as may be specified in the order.

Any officer or other employee of the company who fails to comply with any order made by the Tribunal
or the Regional Director or any officer authorized by the Central Government under sub-section (4) shall
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be punishable with imprisonment for a term which may extend to six months, or with fine not exceeding
one lakh rupees, or with both.

(g) Notwithstanding anything contained in the Code of Criminal Procedure, 1973:

(1) any offence which is punishable under this Act, with imprisonment or fine, or with imprisonment or
fine or with both, shall be compoundable with the permission of the Special Court, in accordance
with the procedure laid down in that Act for compounding of offences.

(2) any offence which is punishable under this Act with imprisonment only or with imprisonment and also
with fine shall not be compoundable.

(h) No offence specified in this section shall be compounded except under and in accordance with the
provisions of this section.

Only those offences which are punishable with either Penalty or Penalty or imprisonment i.e. where it is at
discretion of the tribunal to impose penalty or imprisonment, are compoundable under section 441. In
other words offence which is specifically punishable with imprisonment only or imprisonment plus fine is
non-compoundable.

M:1.2 OFFENCES TO BE NON-COGNIZABLE [SECTION 439]

Section 439 of the Companies Act, 2013 provides for offences to be non-cognizable. According to this section:

@

()

(©)

(d)

(e)

Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence under this Act except the
offences referred to in sub-section (6) of section 212 shall be deemed to be non-cognizable within the meaning
of the said Code.

No court shall take cognizance of any offence under this Act which is alleged to have been committed by any
company or any officer thereof, except on the complaint in writing of the Registrar, a shareholder of the
company, or of a person authorized by the Central Government in that behalf.

The court may take cognizance of offences relating to issue and transfer of securities and non-payment of
dividend, on a complaint in writing, by a person authorized by the Securities and Exchange Board of India.

Nothing in this sub-section shall apply to a prosecution by a company of any of its officers.

Where the complainant is the Registrar or a person authorized by the Central Government, the presence of such
officer before the Court trying the offences shall not be necessary unless the court requires his personal
attendance at the trial. The above provisions shall not apply to any action taken by the liquidator of a company
in respect of any offence alleged to have been committed in respect of any of the matters in Chapter XX or in
any other provision of this Act relating to winding up of companies.

The liquidator of a company shall not be deemed to be an officer of the company.
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M :1.3 APPLICATION OF FINES [SECTION 444]

Section 446 of the Companies Act, 2013 came into force on 12th September, 2013 which provides for Application of
fines. According to this section:

The court imposing any fine under this Act may direct that the whole or any part thereof shall be applied in or
towards payment of the costs of the proceedings, or in or towards the payment of a reward to the person on whose
information the proceedings were instituted.

Self Assessment Questions

(1) State the different types of punishments prescribed under the Companies Act, 2013.
(2) What do you mean by the term 'Compoundable'?
(3) What are the Provisions as to Compounding of certain offences under section 441 of the Companies Act, 2013?
(4) What are the Provisions as to Offences to be Non-Cognizable under section 439 of the Companies Act, 2013?
(5) Write short notes on the following:

(a) Non-Cognizable Offence

(b) Cognizable Offence
(6) What is the difference between

(a) Bailable and Non-bailable offence

(b) Compounding and Non-Compounding of offence

~ ~ ~ ~
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STUDY NOTE : 1
THE COMPANIES ACT, 2013
PART - N: NATIONAL COMPANY LAW TRIBUNAL AND APPELLATE TRIBUNAL

THIS STUDY NOTE INCLUDES:
N