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Intfroduction

The Companies Act, 2013 has been enacted to consolidate and amend the law
relating to the companies. The changes in the existihg company law (i.e., the
Companies Act, 1956) was indispensable due to change in the natfional and
international economic environment and for expansion and growth of our economy,
the Parlioment decided to replace the Companies Act, 1956 with a new legislation o
meet the changed national and international economic environment and to further
accelerate the expansion and growth of our economy. The new law (i.e., the
Companies Act, 2013) is rule based legislation with 470 sections and seven schedules.
The entire Act has been divided into 29 chapters. The Companies Act, 2013 aims to
improve corporate governance, simplify regulations, strengthens the interests of minority
investors and for the first time legislates the role of whistle-blowers. Thus, the enactment
has made our corporate regulations more contemporary.

Unit 1 - Preliminary

1. Short title, extent, commencement and application [Section 1]
(1) This Act may be called the Companies Act, 2013.
(2) It extends to the whole of India.

(3) This section shall come into force at once and the remaining provisions of this Act shall
come into force on such date as the Central Government may, by nofification in
the Official Gazette, appoint and different dates may be appointed for different
provisions of this Act and any reference in any provision to the commencement of this
Act shall be construed as a reference to the coming into force of that provision.

(4) The provisions of this Act shall apply to—

(a) companies incorporated under this Act or under any previous company law;

(b) insurance companies, except in so far as the said provisions are inconsistent with
the provisions of the Insurance Act, 1938 or the Insurance Regulatory and
Development Authority Act, 1999;

(c) banking companies, except in so far as the said provisions are inconsistent with
the provisions of the Banking Regulation Act, 1949;
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(d) companies engaged in the generation or supply of electricity, except in so far as
the said provisions are inconsistent with the provisions of the Electricity Act, 2003;

(e) any other company governed by any special Act for the time being in force,
except in so far as the said provisions are inconsistent with the provisions of such
special Act; and

such body corporate, incorporated by any Act for the fime being in force, as the Central
Government may, by noftification, specify in this behalf, subject to such exceptions,
modifications or adaptation, as may be specified in the noftification.

Point of Comparison in respect to new law

+ This section 1 of the 2013 Act replaces sections 1, 616, 561 and 563 of the
Companies Act, 1956.

+ the Government has been vested with powers to enforce the different provisions of
the Act at different points of time, which is unlike the 1956 Act.

« The proviso given in the 1956 Act, empowering the Central Government to apply
the provisions of the Act to the State of Nagaland subject to the modifications, has
been curtailed by the new law (2013 Act)

« New law under 2013 Act also prescribes the applicability of the Act to various
companies/ Body corporate such as companies incorporated under this
Act/previous company law, Insurance, Banking company efc.

2. Definitions given under the Companies Act, 2013 [Section 2]

The Companies Act, 2013 infroduces around 33 new definitions. This section of the
Companies Act, 2013 corresponds to section 2 of the Companies Act, 1956 and defines
the various terms used in the Act.

(1) Abridged Prospectus - means a memorandum containing such salient features of a
prospectus as may be specified by the Securities and Exchange Board by making
regulations in this behalf.

)
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Point of Comparison in respect to new law

* Under the 1956 Act the salient features of a prospectus were to be prescribed by the
rules made by the Central Government. Whereas in the new Act of 2013, salient
features of a prospectus are specified by the Securities and Exchange Board by
making regulations.

(3) Alter or Alteration - includes the making of additions, omissions and substitutions.
Point of Comparison in respect to new law

* The new Act, 2013 specifically includes the word ‘substitution’ in the definition which
was lacking in the definition given under 1956 Act.

(4) Appellate Tribunal - means the National Company Law Appellate Tribunal
constituted under section 410.

The Definition is same as that contained in the 1956 Act.

(5) Articles - means the articles of association of a company as originally framed or as
altered from time to time or applied in pursuance of any previous company law or of
this Act.

The Definition is same as that contained in the 1956 Act.

(6) Associate Company- in relation to another company, means a company in which
that other company has a significant influence, but which is not a subsidiary company
of the company having such influence and includes a joint venture company(JVC).

Whereas the term “Significant influence” used in the definition means control of at least
20% of total share capital, or of business decisions under an agreement.

This is a new definition inserted in the 2013 Act.

e The 1956 Act does not prescribe for any definiion of the ‘Associate’, the
relationship between the entities may be established either by way of
establishment of holding-
subsidiary relationship or by defining companies under same management. So this
definition is added in the new law to limit all the shortcomings and provide a more
rational
and objective framework of associate relationship. Thus, specific definition of
associate company is given in the 2013 Act to provide more governance in
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corporate tfransaction. The concept of associate has been inserted in the definition
of related party for determining the related party transactions, Disclosure with its
respect in the financial statements, Ascertaining independence of independent
director and auditor during the appointment.

(8) Authorised capital or Nominal capital - means such capital as is authorised by the
memorandum of a company to be the maximum amount of share capital of the
company.

The 2013 Act, specifically defines the terminology. In 1956 Act, no particular definition
was there.

(9) Banking company - means a banking company as defined in clause (c) of section
5 of the Banking Regulation Act, 1949.

The Definition is modified. Instead of Banking Company Act, 1949 now the definition will
be referred from the Banking Regulation Act, 1949.

(10) Board of Directors or Board - in relation to a company, means the collective body
of the directors of the company.

The Definition is modified. It clarifies that Board constitutes a collective body of Director.

(11) Body Corporate or Corporation - includes a company incorporated outside India,
but does not include -

(i) a co-operative society registered under any law relating to co-operative
societies, and

(i) any other body corporate (not being a company as defined in this Act), which the
Central Government may, by notification, specify in this behalf

Point of Comparison in respect to new law

e New Act, 2013 not expressly exclude the corporation sole from the definition of
body
corporate whereas the law contained in the Act of 19564, clearly keep out the
‘corporation sole’ from the scope of the definition of body corporate.

(12) Book and paper and book or paper- “Book and paper” and “book or paper”
include books of account, deeds, vouchers, writings, documents, minutes and registers
maintained on paper or in electronic form.
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Point of Comparison in respect to new law

« As per law given in the 2013 Act, minutes and registers are also included in the
definition. And also electronic form is allowed for maintaining Book and paper and
book or paper.

(14) Branch Office - in relation to a company, means any establishment described as
such by the company.

The definition given in the 2013 Act, has been simplified by saying that only
establishment that has been described as such by the company shall be treated as a
branch office. So it has been left on the company to designate any establishment of
the company as branch office.

(15) Called up capital- “Called-up capital” means such part of the capital, which has
been called for payment.

The 2013 Act, specifically defines the term which was absent in the 1956 Act.

(16) Charge- means an interest or lien created on the property or assets of a company
or any of its undertakings or both as security and includes a mortgage.

Point of Comparison in respect to new law

* The definition of charge in the new Act, 2013, has been elaborated and clearly
explained. Whereas 1956 Act did not explain the meaning of charge but merely
says that it includes a mortgage.

(17) Chartered Accountant - means a chartered accountant as defined in section
2(1)(b) of the Chartered Accountants Act, 1949 who holds a valid certificate of
practice under section 6(1) of that Act.

Point of Comparison in respect to new law

e The law of 1956 Act defines chartered accountant in whole time practice in India
and not in full-time employment whereas new law defines chartered accountant
as who holds a valid certificate of practice under the Chartered Accountants Act,
1949.

(18) Chief Executive Officer (CEO)- means an officer of a company, who has been
designated as such by it.
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(19) Chief Financial Officer (CFO)- means a person appointed as the Chief Financial
Officer of a company.

New Act of 2013 defines and provides statutory recognition to CEO and CFO as Key
Managerial Personnel.

(20) Company- means a company incorporated under this Act or under any previous
company law.

The new Act, 2013 also permits for the incorporation of one person companies (OPCs)
which the earlier Companies Acts (i.e., all the previous company law and the 1956 Act)
did not.

(21) Company limited by guarantee- means a company having the liability of its
members limited by the memorandum to such amount as the members may
respectively undertake to contribute to the assets of the company in the event of its
being wound up.

Point of Comparison in respect to new law

« New Act, 2013 provides a separate definition of ‘company limited by guarantee’.
However the interpretation is same as that given in the sections 2(23) and 12(2)(b)
of the 1956 Act.

« And also that 2013 Act is not restricted to only public/private company limited by
guarantee but there can also be one person company (OPC) limited by
guarantee.

(22) Company limited by shares- means a company having the liability of its members
limited by the memorandum to the amount, if any, unpaid on the shares respectively
held by them.

Point of Comparison in respect to new law

e New Act, 2013 provides a separate definition of ‘company limited by shares’.
However the interpretation is same as that given in the sections 2(23) and 12(2)(a)
of the 1956 Act.

(24) Company secretary or secretary - means a company secretary as defined in
section 2(1)(c) of the Company Secretaries Act, 1980 who appointed by a company to
perform the functions of a company secretary under this Act.
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Point of Comparison in respect to new law

e The new Act, 2013 covers only a company secretary under the scope of the
definition
and omits ‘any other individual’ as prescribed in the 1956 Act, who are appointed
to perform the duties which may be performed by a secretary and the other
ministerial or administrative duties.

(25) Company secretary in practice- means a company secretary who is deemed to
be in practice under sub-section (2) of section 2 of the Company Secretaries Act, 1980.

Point of Comparison in respect to new law

* The law of 1956 does not contain ‘Company secretary in practice’ rather it defines
‘secretary in whole-time practice’ and excludes full ime employee.

(26) Contributory - means a person liable to contribute towards the assets of the
company in the event of its being wound up.

A person who is holding fully paid-up shares in a company shall be considered as a
conftributory but shall have no liabilities of a contributory under the Act whilst retaining
rights of such a contributory.

Point of Comparison in respect to new law

e The law contained in 2013 Act contains an explanation clarifying that person
holding fully paid-up shares in a company shall be considered as a contributory but
shall have no liabilities of a contributory under the Act even then they are retaining
rights of such a contributory.

(27) Control- shall include the right to appoint majority of the directors or to control the
management or policy decisions exercisable by a person or persons acting individually
or in concert, directly or indirectly, including by virtue of their shareholding or
management rights or shareholders agreements or voting agreements or in any other
manner.

The 2013 Act introduces this definition based on the same lines as defined under the
SEBI (Substantial Acquisition of Shares and Takeovers) Regulation, 2011.

(28) Cost Accountant- means a cost accountant as defined in section 2(1)(b) of the
Cost and Works Accountants Act, 1959.
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This is a new definition infroduced by the 2013 Act.
(29) Court- which means—

(i) the High Court having jurisdiction in relation to the place at which the registered
office of the company concerned is situate, except to the extent to which
jurisdiction has been conferred on any district court or district courts subordinate to
that High Court under sub-clause (i)

(i) the District Court, in cases where the Central Government has, by notification,
empowered any district court to exercise all or any of the jurisdictions conferred
upon the High Court, within the scope of its jurisdiction in respect of a company
whose registered office is situate in the district

(i) the Court of Session having jurisdiction to try any offence under this Act or under
any previous company law

(iv) the Special Court established under section 435

(v) any Metropolitan Magistrate or a Judicial Magistrate of the First Class having
jurisdiction to try any offence under this Act or under any previous company law

Point of Comparison in respect to new law

* Inthe 2013 Act, the jurisdiction of the court have been more defined. Among with
the other courts, law prescribes for special courts to deal with the offences and no
concept of this special court was there in the 1956 Act.

(30) Debenture- includes debenture stock, bonds or any other instrument of a company
evidencing a debt, whether constituting a charge on the assets of the company or not.

Definition is modified. It clarifies that only those instruments which evidence a debt will
be treated as debenture.

(32) Depository- means a depository as defined in section 2(1)(e) of the Depositories
Act, 1996.

There is no change in the definition.

(33) Derivative- means the derivative as defined in section 2(ac) of the Securities
Contracts (Regulation) Act, 1956.

There is no change in the definition.
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(34) Director - means a director appointed to the Board of a company.
Point of Comparison in respect to new law

»  Previously the director means a person occupying the position of director but now
the definition has been changed to director means a director appointed to the
board of a company. Thereby the new law contained in the 2013 Act restricts the
definition of director and does not include any person unlike the 1956 Act.

(35) Dividend- includes any interim dividend.
Definition is same as that contained in the 1956 Act.

(36) Document - includes summons, notice, requisition, order, declaration, form and
register, whether issued, sent or kept in pursuance of this Act or under any other law for
the time being in force or otherwise, maintained on paper or in electronic form.

Point of Comparison in respect to new law

* As per the law given in the 2013 Act, the scope of the definition has been
enlarged. The
declaration and form are also included in the definition and other legal process
has been deleted. Also electronic form allowed as Documents.

(37) Employees’ Stock option- means the option given to the directors, officers or
employees of a company or of its holding company or subsidiary company or
companies, if any, which gives such directors, officers or employees, the benefit or right
to purchase, or to subscribe for, the shares of the company at a future date at a pre-
determined price.

* The law given under 2013 Act, covers the definition wider in scope. It covers option
with
respect to purchase or subscribe for the shares of the company, given to the
directors
(whole time as well as part-time), officers or employees of holding company or
subsidiary company/companies.

(38) Expert- includes an engineer, a valuer, a chartered accountant, a company
secretary, a cost accountant and any other person who has the power or authority to
issue a certificate in pursuance of any law for the time being in force.
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Point of Comparison in respect to new law

« The definition of expert is not provided under the Companies Act, 1956

« The 2013 Act specifically covers company secretary and cost accountant within
the purview of the definition of expert.

(39) Financial institution- includes a scheduled bank, and any other financial institution
defined or noftified under the Reserve Bank of India Act, 1934.

This is a newly inserted definition by the 2013 Act. This definition is not provided under
the Companies Act, 1956.

(40) Financial statement - in relation to a company, includes—
(i) a balance sheet as at the end of the financial year;

(i) a profit and loss account, or in the case of a company carrying on any activity not
for profit, an income and expenditure account for the financial year;

(i) cash flow statement for the financial year;
(iv) a statement of changes in equity, if applicable; and

(v) any explanatory note annexed to, or forming part of, any document referred to in
sub-clause (i) to sub-clause (iv):

Provided that the financial statement, with respect to One Person Company, small
company and dormant company, may not include the cash flow statement.

e This definifion is newly infroduced by the 2013 Act. The cash flow statement has
been made a compulsory part of the financial statement except in the case of the
OPCs, dormant companies and small companies. The importance of the cash flow
statement is emphasized in the context of entities which prepare accounts on
accrual basis.

(43) Free reserves- means such reserves which, as per the latest audited balance sheet
of a company, are available for distribution as dividend:

Provided that—

(i) any amount representing unrealised gains, notional gains or revaluation of assefts,
whether shown as a reserve or otherwise, or
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(i) any change in carrying amount of an asset or of a liability recognised in equity,
including surplus in profit and loss account on measurement of the asset or the
liability at fair value,

-shall not be treated as free reserves.
Point of Comparison in respect to new law

« As perthe 1956 Act, the term ‘free reserves’ was interpreted differently for different
purposes [Explanation to section 2(29A) and 372A]. Thus the 2013 Act replaces the
multiple interpretations of free reserves by laying down one definition for all
pUrposes.

« Definition has been modified and now those reserves out of which dividend can be
distributed are freated as free reserves and not include share premium. And also
the definitions say that the specific classes of reserves shall not be freated as free
reserves.

(44) Global Depository Receipt- means any instrument in the form of a depository
receipt, by whatever name called, created by a foreign depository outside India and
authorised by a company making an issue of such depository receipfs.

This is a newly inserted definition under the 2013 Act.

(45) Government company- means any company in which not less than fifty one per
cent of the paid-up share capital is held by the Central Government, or by any State
Government or Governments, or partly by the Cenfral Government and partly by one
or more State Governments, and includes a company which is a subsidiary company of
such a Government company.

There is no change in the definition.

(46) Holding company- in relation to one or more other companies, means a company
of which such companies are subsidiary companies.

As per the 2013 Act, only ‘company’ can be a holding company. A body corporate
other than ‘company’ cannot be regarded as ‘holding company’.

The definition is same as that given under the Companies Act, 1956.

(49) Interested director- means a director who is in any way, whether by himself or
through any of his relatives or firm, body corporate or other association of individuals in
which he or any of his relatives is a partner, director or a member, interested in a
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confract or arrangement, or proposed contract or arrangement, entered into or to be
entered into by or on behalf of a company.

Point of Comparison in respect to new law

e Earlierin the 1956 Act, there was no definition of interested director but now in the
new Act, a specific definition has been provided. The definition clarifies, when a
director can be said to be indirectly interested in a contract/arrangement. Indirect
interest means interested through any of its relatives/ firm, body corporate/other
association of individuals in which he / any of his relatives is a partner, director or a
member. The definition is very specific and exhaustive in nature.

(50) Issued capital- means such capital as the company issues from time to time for
subscription.

The 2013 Act specifically defines the term.

(51) Key Managerial Personnel- in relation to a company, means—

(i) the Chief Executive Officer or the managing director or the manager;
(i) the company secretary;

(i) the whole-time director;

(iv)  the Chief Financial Officer; and

(v) such other officer as may be prescribed.

This is a new insertion under the 2013 Act.

(52) Listed company- means a company which has any of its securities listed on any
recognised stock exchange.

This definition is modified. The term ‘public company’ is replaced by the ferm
‘company’.

(53) Manager- means an individual who, subject to the superintendence, control and
direction of the Board of Directors, has the management of the whole, or substantially
the whole, of the affairs of a company, and includes a director or any other person
occupying the position of a manager, by whatever name called, whether under a
contract of service or not.

No change in the definition.
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(54) Managing Director - means a director who, by virtue of the articles of a company
or an agreement with the company or a resolution passed in its general meeting, or by
its Board of Directors, is entrusted with substantial powers of management of the affairs
of the company and includes a director occupying the position of managing director,
by whatever name called.

Explanation.—For the purposes of this clause, the power to do administrative acts of a
routine nature when so authorised by the Board such as the power to affix the common
seal of the company to any document or to draw and endorse any cheque on the
account of the company in any bank or to draw and endorse any negotiable
instrument or to sign any certificate of share or to direct registration of transfer of any
share, shall not be deemed to be included within the substantial powers of
management.

Point of Comparison in respect to new law

* The new law given in the 2013 Act does not require that a managing director of a
company shall exercise his powers subject to the superintendence, control and
direction of its Board of directors.

(55) Member - in relation to a company, means—

(i) the subscriber to the memorandum of the company who shall be deemed to have
agreed to become member of the company, and on its registration, shall be
entered as member in its register of members;

(i) every other person who agrees in writing to become a member of the company
and whose name is entered in the register of members of the company;

(i) every person holding shares of the company and whose name is entered as a
beneficial owner in the records of a depository.

According to the 2013 Act, the inclusion of the term ‘shares’ in the definition under the
point (iii) includes both i.e. equity as well as preference shares.

Point of Comparison in respect to new law

* The Act of 2013 omits the provision that bearer of a share warrant of the company
is not
a member as contained in the 1956 Act.
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(56) Memorandum- means the memorandum of association of a company as originally
framed or as altered from time to time in pursuance of any previous company law or of
this Act.

No change in the definition.

(57) Net worth - means the aggregate value of the paid-up share capital and all
reserves created out of the profits and securities premium account, after deducting the
aggregate value of the accumulated losses, deferred expenditure and miscellaneous
expenditure not written off, as per the audited balance sheet, but does not include
reserves created out of revaluation of assets, write-back of depreciation and
amalgamation.

Point of Comparison in respect to new law

* New Act, 2013 requires Aggregate value of the accumulated losses, deferred
expenditure and miscellaneous expenditure not written off to be deducted from
the aggregate value of the paid-up share capital and all reserves created out of
the profits and securities premium account for calculation of net worth. This was not
prescribed in the 1956 Act.

(58) Notification- means a notification published in the Official Gazette and the
expression “notify” shall be construed accordingly.

This is a new definition inserted by the 2013 Act.

(59) officer- includes any director, manager or key managerial personnel or any person
in accordance with whose directions or instructions the Board of Directors or any one or
more of the directors is or are accustomed to act.

Point of Comparison in respect to new law

* In place of secretary, the term Key Managerial Personnel (KMP) has been used in
the
definition of officer given under the Act of 2013.

(60) Officer who is in default- for the purpose of any provision in this Act which enacts
that an ‘officer of the company who is in default' shall be liable to any penalty or
punishment by way of imprisonment, fine or otherwise, means any of the following
officers of a company, namely:—

(i) whole-time director;
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(i) key managerial personnel;

(i) where there is no key managerial personnel, such director or directors as specified
by the Board in this behalf and who has or have given his or their consent in writing
to the Board to such specification, or all the directors, if no director is so specified;

(iv) any person who, under the immediate authority of the Board or any key
managerial personnel, is charged with any responsibility including maintenance,
filing or distribution of accounts or records, authorises, actively participates in,
knowingly permits, or knowingly fails to take active steps to prevent, any default;

(v) any person in accordance with whose advice, directions or instructions the Board
of Directors of the company is accustomed to act, other than a person who gives
advice to the Board in a professional capacity;

(vi) every director, in respect of a contravention of any of the provisions of this Act,
who is aware of such contravention by virtue of the receipt by him of any
proceedings of the Board or participation in such proceedings without objecting to
the same, or where such contravention had taken place with his consent or
connivance;

(vii) in respect of the issue or transfer of any shares of a company, the share transfer
agents, registrars and merchant bankers to the issue or tfransfer.

Point of Comparison in respect to new law

* The expression ‘Officer who is in default’ is taken in wider sense in the new Act,
2013. The
definition includes Key Managerial personnel as officer in  default.
Knowledge/consent would also be determining factor while determining whether
a person is officer in default or not in the new Act. The share transfer agents,
bankers, registrars and merchant bankers to the issue or fransfer have also been
made liable as officer in default, in respect of the issue or transfer of any shares of a
company. Whereas the old law contained in the 1956 Act, did not make these
third parties liable as officer in default.

(61) Official Liquidator- means an Official Liquidator appointed under section 359(1).
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Point of Comparison in respect to new law

e This is a modified definition, which prescribes that now only whole time officers of
Central Government can be appointed as official liquidators by the Central
Government.

(63) Ordinary or special resolution- means an ordinary resolution, or as the case may
be, special resolution referred to in section 114.

According to section 114, resolution shall be an ordinary resolution if the votes cast (by
show of hands, electronically or on a poll or proxy by postal ballots) in favour are of the
resolution exceeds the votes, if any, cast against the resolution by the members. A
resolution shall be special when it is duly specified in the noftice, calling the general
meeting and votes cast in favour are three times the votes cast against the resolution.

Point of Comparison in respect to new law

* No difference in the definition, except that the new law of 2013 says that votes
casted
electronically and by postal ballots shall also be counted for the passing of the
resolution.

(64) Paid up share capital or share capital paid-up- means such aggregate amount of
money credited as paid-up as is equivalent to the amount received as paid up in
respect of shares issued and also includes any amount credited as paid-up in respect
of shares of the company, but does not include any other amount received in respect
of such shares, by whatever name called.

Point of Comparison in respect to new law

e The 2013 Act more clarifies the definition. It says that “Any other amount received

in
respect of shares other than amount received as paid up in respect of shares
issued and

any amount credited as paid-up in respect of shares of the company, shall not be
included in the amount credited as paid-up.”

(65) Postal Ballot - means voting by post or through any electronic mode.

)
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Point of Comparison in respect to new law

* New law also covers voting by post along with the electronic mode as given in the
1956 Act.

(66) Prescribed- means prescribed by rules made under this Act.

The 2013 Act, simplifies the definition and is made in general, rather than providing
reference of any section of the Act.

(67) Previous company law - means any of the laws specified in—

(i) Acts relating to companies in force before the Indian Companies Act, 1866;
(i) the Indian Companies Act, 1866;

(iii) the Indian Companies Act, 1882;

(iv) the Indian Companies Act, 1913;

(v) the Registration of Transferred Companies Ordinance, 1942;

(vi) the Companies Act, 1956; and

(vii) any law corresponding to any of the aforesaid Acts or the Ordinances and in
force—

(A) in the merged territories or in a Part B State (other than the State of Jammu
and Kashmir), or any part thereof, before the extension thereto of the Indian
Companies Act, 1913; or

(B) in the State of Jammu and Kashmir, or any part thereof, before the
commencement of the Jammu and Kashmir (Extension of Laws) Act, 1956, in
so far as banking, insurance and financial corporations are concerned, and
before the commencement of the Cenfral Laws (Extension to Jammu and
Kashmir) Act, 1968, in so far as other corporations are concerned;

(viii)  the Portuguese Commercial Code, in so far as it relates to sociedades anonimas;
and

(ix) the Registration of Companies (Sikkim) Act, 1961
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Point of Comparison in respect to new law

e The 2013 Act expands the scope by including the Companies Act, 1956 and the
Registration of Companies (Sikkim) Act, 1961, under the definition of the previous
company law.

(68) Private company- means a company having a minimum paid-up share capital of
one lakh rupees or such higher paid-up share capital as may be prescribed, and which
by its articles —

(i) restricts the right to transfer its shares;

(i) except in case of One Person Company, limits the number of its members to two
hundred:

Provided that where two or more persons hold one or more shares in a company
jointly, they shall, for the purposes of this clause, be treated as a single member:

Provided further that—

(A) persons who are in the employment of the company; and

(B) persons who, having been formerly in the employment of the company, were
members of the company while in that employment and have continued to
be members after the employment ceased,

- shall not be included in the number of members; and

(iii) prohibits any invitation to the public to subscribe for any securities of the company;

* Vide General Circular No.15/2013, the Ministry of Corporate Affairs clarifies with
respect to the implementation of the following provision with a view to facilitate
proper administration of the Companies Act, 2013 Act. The Circular states that
Registrar of Companies may register those Memorandum and Arficles of
Association which have been received till 11.9.2013 as per the definition clause of
the private company given under the Companies Act 1956 without referring to the
definition of private company given under the Companies Act, 2013.

Point of Comparison in respect to new law

e The law contained in the 2013 Act, differs in the definition given of private
company under the 1956 Act. Number of members has been increased from 50 to
200 and restriction to invite public to subscribe for shares or debentures has been
extended to include all type of securities.

Academics Department, The Institute of Cost Accountants of India(Statutory Body under an Act of Parliament) Page 18



Paper 13(Corporate Laws & Compliance)_Syllabus 2012
Supplementary on Notified Sections of Companies Act,2013 -
for December 2014 CMA Examination

* Since, now company can only accept deposit from members, therefore restriction
as to acceptance of deposit from person other than member, directors and their
relatives has been dispensed with.

(69) Promoter- means a person—

(a) who has been named as such in a prospectus or is identified by the company in
the annual return referred to in section 92; or

(b) who has control over the affairs of the company, directly or indirectly whether as a
shareholder, director or otherwise; or

(c) in accordance with whose advice, directions or instructions the Board of Directors
of the company is accustomed to act.

Provided that nothing in sub-clause (c) shall apply to a person who is acting merely in a
professional capacity.

Point of Comparison in respect to new law

e The definition of promoter has been specifically defined in the 2013 Act. This
exhaustive definition is providing that who shall be considered as promoter and
omits the persons from being called as promoters where he merely acts in
professional capacity.

(70) prospectus- means any document described or issued as a prospectus and
includes a red herring prospectus referred to in section 32 or shelf prospectus referred to
in section 31 or any nofice, circular, advertisement or other document inviting offers
from the public for the subscription or purchase of any securities of a body corporate.

The definition of prospectus given under the 2013 Act, includes red herring prospectus
and shelf prospectus along with the other forms of the prospectus.

(71) Public company- means a company which—

(a) is not a private company;

(b) has a minimum paid-up share capital of five lakh rupees or such higher paid-up
capital, as may be prescribed.

Provided that, a company which is a subsidiary of a company, not being a private
company, shall be deemed to be public company for the purposes of this Act even
where such subsidiary company contfinues to be a private company in its articles.
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Point of Comparison in respect to new law

The definition given under the 2013 Act is modified. It clearly provides that subsidiary of
public company shall be deemed to be public company for the purpose of this Act
even if subsidiary company continues to be a private company in its Articles.

(72) Public financial institution-means—

(i)

(i)

(if)

(iv)

(v)

the Life Insurance Corporation of India, established under the Life Insurance
Corporation Act, 1956;

the Infrastructure Development Finance Company Limited, referred in section
4A(1)(vi) of the Companies Act, 1956 so repealed under section 465 of this Act;

specified company referred to in the Unit Trust of India (Transfer of Undertaking and
Repeal) Act, 2002;

institutions notified by the Central Government under section 4A(2) of the
Companies Act, 1956 so repealed under section 465 of this Act;

such other institution as may be notified by the Central Government in consultation
with the Reserve Bank of India:

Provided that no institution shall be so notified unless—

(A)
(B)

it has been established or constituted by or under any Central or State Act; or

not less than fifty-one per cent of the paid-up share capital is held or controlled by
the Central Government or by any State Government or Governments or partly by
the Central Government and partly by one or more State Governments.

Point of Comparison in respect to new law

As per the definition given in the 2013 Act, IDBI, IFCI & ICICI are no more public
financial institution.

The criteria for nofification of any institution as public financial institutions(PFl) has
been widened by saying that now Central Government has to consult with RBI for
notifying such institution as PFI. It also provides that such an institutions have been
established or constituted under Central/ State Act, or minimum of 51% of the paid-
up share capital of such institution is held by one or more State Governments as
well besides Central Government. Whereas under the 1956 Act, the Cenftral
Government notify the institution as PFl only if 51% /more paid up capital of
institution is held by the Central Government.
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(73) Recognized stock exchange- means a recognised stock exchange as defined in
section 2(f) of the Securities Contracts (Regulation) Act, 1956.

Point of Comparison in respect to new law

e The new law of 2013 Act covers the definition as given under the Securities
Contracts

(Regulation) Act, 1956. Unlike the 1956 Act, the Central Government has no power
under

2013 Act to notify stock exchange outside India as recognized stock exchange.

(74) Register of companies- means the register of companies maintained by the
Registrar on paper or in any electronic mode under this Act.

This is a new definition incorporated under the 2013 Act.

(75) Registrar- means a Registrar, an Additional Registrar, a Joint Registrar, a Deputy
Registrar or an Assistant Registrar, having the duty of registering companies and
discharging various functions under this Act.

Point of Comparison in respect to new law

e The function assigned to the Registrar has been widened under the new Act of
2013. It now includes discharging of various functions along with registering
companies.

(76) Related party- with reference to a company, means—

(i) a director or his relative;

(i) akey managerial personnel or his relative;

(iii) a firm, in which a director, manager or his relative is a partner;

(iv) a private company in which a director or manager is a member or director;

(v) a public company in which a director or manager is a director or holds along with
his relatives, more than two per cent of its paid-up share capital;

(vi) any body corporate whose Board of Directors, managing director or manager is
accustomed to act in accordance with the advice, directions or instructions of a
director or manager;
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(vii) any person on whose advice, directions or instructions a director or manager is
accustomed to act:

Provided that nothing in sub-clauses (vi) and (vii) shall apply to the advice,
directions or instructions given in a professional capacity;

(viii)  any company which is—
(A) a holding, subsidiary or an associate company of such company; or

(B) a subsidiary of a holding company to which it is also a subsidiary;

(ix) such other person as may be prescribed

« It's a new definition given under the 2013 Act. This term has been defined in
order to know the manner in which contract or arrangements by a company
with related parties shall be made and disclosed.

« Related party is related with the conduct of related party transaction which
corresponds with section 294, 294A, 297 and 314 of the 1956 Act.

(77) Relative - with reference to any person, means any one who is related to another,
if—

(i) they are members of a Hindu Undivided Family;

(i) they are husband and wife; or

(i) one person is related to the other in such manner as may be prescribed
Point of Comparison in respect to new law

* The detailed list of relatives would be provided under the Rules to the Act. Unlike
the
1956 Act, the list of relatives in Schedule |A has been omitted from 2013 Act.

(78) Remuneration - means any money or its equivalent given or passed to any person
for services rendered by him and includes perquisites as defined under the Income-tax
Act, 1961.

Point of Comparison in respect to new law

* The 2013 Act provides a specific definition. Instead of detailing all expenses like
1956
Act, it says that, separate from money or its equivalent given or passed to any
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person for
services rendered, along with the other facilities which are treated as perquisites
under

the Income Tax Act, 1961, will all form the part of remuneration.
(79) Schedule- means a Schedule annexed to this Act.
No difference in the definition. However, in the 2013 Act there are 7 schedules.

(80) Scheduled bank- means the scheduled bank as defined in section 2(e) of the
Reserve Bank of India Act, 1934.

The definition is same as that given in the 1956 Act.

(81) Securities- means the securities as defined in section 2(h) of the Securities
Conftracts (Regulation) Act, 1956.

Point of Comparison in respect to new law

+ Unlike 1956 Act, the definition of securities given in the 2013 Act, omits hybrid
instruments.

(82) Securities and Exchange Board- means the Securities and Exchange Board of India
established under section 3 of the Securities and Exchange Board of India Act, 1992.

(84) Share- means a share in the share capital of a company and includes stock.
Point of Comparison in respect to new law

* The new law omits the line ‘except where a distinction between stock and shares is
expressed or implied’. Thus this makes clear that wherever the term share is used in
the
2013 Act, it would include “stock’ as well.

(86) Subscribed capital - means such part of the capital which is for the fime being
subscribed by the members of a company.

Specifically defined in the 2013 Act.

(87) Subsidiary company or Subsidiary - in relation to any other company (that is to say
the holding company), means a company in which the holding company—

(i) controls the composition of the Board of Directors; or
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(i) exercises or controls more than one-half of the total share capital either at its own
or together with one or more of its subsidiary companies:

Provided that such class or classes of holding companies as may be prescribed shall
not have layers of subsidiaries beyond such numbers as may be prescribed.
Explanation — For the purposes of this clause,—

(a) a company shall be deemed to be a subsidiary company of the holding company
even if the control referred to in point (i) &(ii) is of another subsidiary company of
the holding company;

(b) the composition of a company’s Board of Directors shall be deemed to be
controlled by another company if that other company by exercise of some power
at its discretion can appoint or remove all or a majority of the directors;

(c) the expression “company” includes any body corporate;
(d) *“layer” in relation to a holding company means its subsidiary or subsidiaries;

* The Ministry vide General Circular No. 20 /2013 issued a clarification with regard to
holding of shares or exercising power in a fiduciary capacity for determining the
Holding
and Subsidiary relationship under Section 2(87) of the Companies Act, 2013. The
Ministry
clarified that the shares held by a company or power exercisable by it in another
company
in a 'fiduciary capacity' shall not be counted for the purpose of determining the
holding-
subsidiary relationship in terms of the provision of section 2(87) of the Companies
Act,

2013.

Point of Comparison in respect to new law

e Earlier this definition was not part of definition clause and were provided under the
separate sections. The Act of 2013, restricts end number of subsidiaries which a
holding
company can have. It provides that such class or classes of the holding companies
as
may be prescribed shall not have the layers of subsidiaries beyond the prescribed
numbers. The meaning of layer has also been provided in the definition.
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(88) Sweat Equity shares - means such equity shares as are issued by a company to its
directors or employees at a discount or for consideration, other than cash, for providing
their know-how or making available rights in the nature of intellectual property rights or
value additions, by whatever name called.

No change in the definition.

(89) Total voting power - in relation to any matter, means the total number of votes
which may be cast in regard to that matter on a poll at a meeting of a company if all
the members thereof or their proxies having a right to vote on that matter are present
at the meeting and cast their votes.

No change in the definition.

(90) Tribunal -means the National Company Law Tribunal constituted under section
408.

The definition is same as that provided in the Companies Act, 1956.

(91) Turnover - means the aggregate value of the realisation of amount made from the
sale, supply or distribution of goods or on account of services rendered, or both, by the
company during a financial year.

The definition is newly inserted under the Companies Act,2013.

(92) Unlimited company- means a company not having any limit on the liability of its
members.

+ The law contained in the 2013 Act provides a separate definition for the unlimited
company though the interpretation is same as that contained the 1956 Act.

+ The Act of 2013 provides that there can also be an OPC unlimited company along
with the public/ private unlimited company.

(93) Voting rights -means the right of a member of a company to vote in any meeting
of the company or by means of postal ballot.

This is a new definition given under the 2013 Act and not provided under the
Companies Act, 1956.

(94) Whole time director - includes a director in the whole-time employment of the
company.

Point of Comparison in respect to new law
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e Separate definition has been provided under the Act of 2013. In the earlier Act of
1956, it was explained in the explanation to section 269.

(95) Meaning of certain words and expressions not defined in the Act- Words and
expressions used and not defined in this Act but defined in the Securities Contracts
(Regulation) Act, 1956 or the Securities and Exchange Board of India Act, 1992 or the
Depositories Act, 1996 shall have the meanings respectively assigned to them in those
Acts.

Point of Comparison in respect to new law

e The 2013 Act provides Securities Contfracts (Regulation) Act, 1956 and the Securities
and Exchange Board of India Act, 1992 and the Depositories Act, 1996 for
understanding the meaning of certain words and expressions not defined in the
Act whereas the 1956 Act provides the reference of only Depositories Act, 1996.
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UNIT 2 - Prospectus and Allotment of Securities

As per the Companies Act, 1956, a private company was prohibited from accessing to
the public in raising its capital whereas a public company were allowed to access to
the public for raising the share capital for the businesses. To overcome this
disadvantage to the private company, the Companies Act, 2013 provides the manner
in which securities can be issued by both public and private company. This can be
done by following the certain formalities like issue of prospectus, compliance of certain
requirements in getting minimum subscription, securities allotment etc. Also a company
is permitted under the Act, after issuing securities to buy back its own securifies.
Following notified sections coming in the purview of this unit.

1. Prospectus - Meaning and Role

The term prospectus can be understood in general as, a document containing
statement of the property, business, undertaking for the formation and development of
a company for which an appeal is made to the public to subscribe for shares. The term
prospectus is however, defined in clause 2(70) of the Companies Act, 2013 which is
explained in the definitional part of this supplementary.

Public offer and private placement [Section 23, except clause (b) of sub-section (1)
and sub-section (2)]

Section 23 of the Companies Act, 2013 is related to the issue of securities by the public
company and private company. The section prescribes the mode of issue of securities.

According to the section, a public company may issue securities in the following
manner -

(a) to public through prospectus (herein referred to as "public offer"), or
(b) through private placement; or
(c) through arightsissue or a bonus issue, and

(d) in case of a listed company or a company which intends to get its securities listed,
with the provisions of the Securities and Exchange Board of India Act, 1992 and the
rules and regulations made there under.
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Here term, "public offer" includes initial public offer (IPO) or further public offer of
securities to the public by a company, or an offer for sale of securities to the public by
an existing shareholder, through issue of a prospectus.

Whereas a private company may issue securities —

(a) by way of rights issue or bonus issue; or

(b) through private placement.

Point of comparison with respect to new law-

e This is a new provision which seeks to provide the way in which a public
company or a private company may issue securities.

2. Power of Securities and Exchange Board to regulate issue and transfer of
securities, etc. (Section 24)

This section 24 of the Companies Act, 2013 seeks to provide that issue and transfer of
securities etc of the listed companies / companies which intend to get their securities
listed, shall be administered by SEBI and the Cenfral Government, as required. The
section says that-

(1) The provisions contained in this Chapter Il (Prospectus and allotment), Chapter
IV(share capital and debenture) and in section 127(Punishment for failure to
distribute dividends) shall-

(a) where the provisions relate to- (i) issue and fransfer of securities; and (i) non-
payment of dividend, by listed companies or those companies which intend to
get their securities listed on any recognized stock exchange in India, except as
provided under this Act, be administered by the Securities and Exchange
Board by making regulations in this behalf;

(b) inany other case, be administered by the Central Government.

The sections further explains that all powers relating to all other matters with respect
fo prospectus, return of allotment, redemption of preference shares and any other
matter specifically provided in this Act, shall be exercised by the Central
Government, the Tribunal or the Registrar, as the case may be.
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(2) The Securities and Exchange Board shall, in respect of matters specified above and
the matters delegated to it under proviso of section 458(1) [provisions relating to
the forward dealing and the Insider trading], exercise the powers conferred upon it
by the Securities and Exchange Board of India Act, 1992.

*  Whereas any difficulties have arisen regarding compliance with the provisions of
section 24, section 58 and section 59 of the 2013 Act in so far as they relate to
exercise of certain powers by the Tribunal during the period the Tribunal is duly
constituted under the 2013 Act;

The Ministry of Corporate Affairs issued an order called as, the Companies
(Removal of Difficulties) Order, 2013 on 20th September, 2013. By this order Ministry
clarified that until a date is notified by the Central Government under section
434(1) of the Companies Act, 2013 for transfer of all matters, proceedings or cases
to the Tribunal constituted under Chapter 28 of the Companies Act, 2013, till then,
the Board of Company Law Administration shall exercise the powers of the Tribunal
under sections 24, 58 and section 59 in pursuance of the second proviso to section
465(1) of the Companies Act, 2013.

Point of comparison with respect to new law-

* This section replaces Section 55A (Powers of Securities and Exchange Board of
India) of the 1956 Act.

« The provisions of new law contained in 2013 Act, clearly shows that this
provision shall also apply to chapter IV of the 2013 Act so far it relates to issue
and fransfer of securities by listed companies and companies which intend to
get their securities listed (i.e. unlisted companies) on any recognised stock
exchange in India, administered by the Securities and Exchange Board.

3. Document containing offer of securities for sale to be deemed prospectus
[Section 25, except sub-section (3)]

(1) Where a company allots or agrees to allot any securities of the company with @
view to all or any of those securities being offered for sale to the public, any
document by which the offer for sale to the public is made shall, for all purposes, be
deemed to be a prospectus issued by the company; and all enactments and rules
of law as to the contents of prospectus and as to liability in respect of mis-statements,
in and omissions from, prospectus, or otherwise relating to prospectus, shall apply
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with the modifications specified in sub sections (3) and (4) and shall have effect
accordingly, as if the securities had been offered to the public for subscription and
as if persons accepting the offer in respect of any securities were subscribers for those
securities, but without prejudice to the liability, if any, of the persons by whom the
offer is made in respect of mis-statements contained in the document or otherwise in
respect thereof.

(2) For the purposes of this Act, it shall, unless the confrary is proved, be evidence that
an allotment of, or an agreement to allot, securities was made with a view to the
securities being offered for sale to the public if it is shown—

(a) that an offer of the securities or of any of them for sale to the public was made
within six months after the allotment or agreement to allot; or

(b) that at the date when the offer was made, the whole consideration to be
received by the company in respect of the securities had not been received
by it.

(38) Section 26 as applied by this section shall have effect as if —

(i) it required a prospectus to state in addition to the matters required by that
section to be stated in a prospectus—
(a) the net amount of the consideration received or to be received by the
company in respect of the securities to which the offer relates; and
(b) the time and place at which the contract where under the said securities
have been or are to be allotfted may be inspected;
(i) the persons making the offer were persons named in a prospectus as directors of a
company.

(4) Where a person making an offer to which this section relates is a company or a firm, it
shall be sufficient if the document referred to in sub-section (1) is signed on behalf of
the company or firm by two directors of the company or by not less than one-half of
the partners in the firm, as the case may be.

Notes: -

This clause corresponds to section 64 of the Companies Act, 1956 and seeks to provide
that any document by which the offer or sale of shares or debentures to the public is
made shall for all purposes be treated as prospectus.
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Modified

As per the Act, where a person making an offer to which this section relates is a
Company or a firm, such offer shall be signed on behalf of the Company or firm by
two Directors of the Company or by not less than one-half of the partners in the firm,
as the case may be and not by their agent authorized in writing, as provided under

the Companies Act, 1956.

4. Public offer of securities to be in dematerialized form [Section 29]

(1)

(2)

Notwithstanding anything contained in any other provisions of this Act,—
(a) every company making public offer; and
(b) such other class or classes of public companies as may be prescribed,

shall issue the securities only in dematerialised form by complying with the provisions
of the Depositories Act, 1996 and the regulations made thereunder.

Any company, other than a company mentioned in sub-section (1), may convert
its securities info dematerialised form or issue its securities in physical form in
accordance with the provisions of this Act or in dematerialised form in accordance
with the provisions of the Depositories Act, 1996 and the regulations made
thereunder.

Notes: -

This clause corresponds to section 68B of the Companies Act, 1956 and seeks to provide
that public company making public offer and such other class or classes of companies
as may be prescribed, shall issue the securities only through dematerialized form. Other
companies may issue securities in physical or in dematerialized form.

New

Every Company making public offer and such other class or classes of Public
Companies as may be prescribed shall issue the securities only in dematerialized
form by complying with the provisions of the Depositories Act, 1996 and the
Regulations made thereunder.

Dropped

The requirement that only a Company making initial public offer of any security for
a sum of ten crore rupee or more, shall require to issue securities in dematerialized
form, has been dispensed with.
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5. Issue of application forms for securities [Section 33, except sub-section (3)]

(1) No form of application for the purchase of any of the securities of a company shall
be issued unless such form is accompanied by an abridged prospectus:

Provided that nothing in this sub-section shall apply if it is shown that the form of
application was issued—

(a)in connection with a bona fide invitation to a person to enter into an
underwriting agreement with respect to such securities; or

(b) in relation to securities which were not offered to the public.

(2) A copy of the prospectus shall, on a request being made by any person before the
closing of the subscription list and the offer, be furnished to him.

(38) If a company makes any default in complying with the provisions of this section, it
shall be liable to a penalty of fifty thousand rupees for each default.

Notes:-

This clause corresponds to sub-section (3) of section 56 of the Companies Act, 1956 and
seeks to provide that every form of application issued for purchase of any securities of a
company shall be accompanied by an abridged prospectus. If a company makes any
default the company shall be punishable with fine.

Modified

* The scope of the section has been widened, requiring for form of application
for all type of securities along with shares or debentures.

« In case of default, penalty has been increased and now if a Company makes
default under this provision, it shall be liable to a penalty of fifty thousand
rupees for each default.

« Under the Act, instead of Information Memorandum, each application for
securities shall be accompanied by abridged Prospectus.

6. Punishment for fraudulently inducing persons to invest money [Section 36]
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Any person who, either knowingly or recklessly makes any statement, promise or forecast
which is false, deceptive or misleading, or deliberately conceals any material facts, to
induce another person to enter into, or to offer to enter into,—

(a) any agreement for, or with a view to, acquiring, disposing of, subscribing for, or
underwriting securities; or

(b) any agreement, the purpose or the pretended purpose of which is to secure a
profit to any of the parties from the yield of securities or by reference to fluctuations in
the value of securities; or

(c) any agreement for, or with a view to obtaining credit facilities from any bank or
financial institution,

shall be liable for action under section 447.
Notes: -

This clause corresponds to section 68 of the Companies Act, 1956 and seeks to provide
that such persons who fraudulently induces persons to invest money by making
statement which is false, deceptive, misleading or deliberately conceals any facts, shall
be punishable for fraud.

New

Punishment for falsely inducing another person to enter info an agreement to
obtain credit facilities from any bank or financial institution has also been provided.

Modified

« Punishment for fraudulently inducing persons to invest money now applies to all
types of securities and is not only limited to shares and debentures.

« The punishment for fraudulently inducing persons to invest money is now made
non-compoundable.

«  Now the person responsible for fraudulently inducing others to invest money
shall be liable for punishment for fraud under section 447 and would be subject
to stringent punishment.
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7. Action by affected persons [section 37]

A suit may be filed or any other action may be taken under section 34 or section 35 or
section 36 by any person, group of persons or any association of persons affected by any
misleading statement or the inclusion or omission of any matter in the prospectus.

Notes: -

This is a new clause which seeks to provide that a suit may be filed or any other action
may be taken by any person, group of persons or any association of persons who have
been affected by any misleading statement or the inclusion or omission of any matter in
the prospectus.

New

Now any person (including group or association) who is affected by any misleading
statement or any inclusion or omission of any matter in the Prospectus, can file a suit
or take any action, under section 34 i.e. criminal liability for misstatement in
Prospectus or section 35 i.e. civil liability for misstatement in Prospectus or section 36
i.e. punishment for fraudulently including persons to invest money. "

8. Punishment for personation for acquisition, etc., of securities [Section 38]
(1) Any person who—

(a) makes or abets making of an application in a fictitious name to a company for
acquiring, or subscribing for, its securities; or

(b) makes or abets making of multiple applications to a company in different names
or in different combinations of his name or surname for acquiring or subscribing for
its securities; or

(c) otherwise induces directly or indirectly a company to allot, or register any
fransfer of, securities to him, or fo any other person in a fictitious name,

shall be liable for action under section 447.

(2) The provisions of sub-section (1) shall be prominently reproduced in every
prospectus issued by a company and in every form of application for securities.

(8) Where a person has been convicted under this section, the Court may also order
disgorgement of gain, if any, made by, and seizure and disposal of the securities in
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possession of, such person.

(4) The amount received through disgorgement or disposal of securities under sub-
section (3) shall be credited to the Investor Education and Protection Fund.

Notes: -

This clause corresponds to section 68A of the Companies Act, 1956 and seeks to
provide that those persons who apply in fictitious name or makes multiple applications
or otherwise induces companies to allot shares in fictitious name, shall be punishable for
fraud. The clause further provides that Court may order disgorgement of any gains and
seizure and disposal of such securities.

New

« Now a person shall also be liable for impersonation, in case he makes multiple
applications in different name or in different combination of surnames for
acquiring or subscribing the securities of the company.

« The Court may order disgorgement of gains, if any, made by person by way of
impersonation, and seize and dispose off the securities in possession of the
person convicted under this section. The amount arrived from disgorgement
shall be deposited with Investor Education and Protection Fund.

Modified

Punishment for personation for acquisition, etc., of securities, now applies to all
types of securities and not only shares.

Every person liable for personation for acquisition of securities shall be liable for
fraud under section 447 and would be subject to stringent punishment.

9. Allotment of securities by company [Section 39, except sub-section (4)]

(1) No allotment of any securities of a company offered to the public for subscription shalll
be made unless the amount stated in the prospectus as the minimum amount has
been subscribed and the sums payable on application for the amount so stated
have been paid to and received by the company by cheque or other instrument.

(2) The amount payable on application on every security shall not be less than five per
cent. of the nominal amount of the security or such other percentage or amount, as
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(3)

(4)

()

may be specified by the Securities and Exchange Board by making regulations in this
behalf.

If the stated minimum amount has not been subscribed and the sum payable on
application is not received within a period of thirty days from the date of issue of
the prospectus, or such other period as may be specified by the Securities and
Exchange Board, the amount received under sub-section (1) shall be returned within
such time and manner as may be prescribed.

Whenever a company having a share capital makes any allotment of securities, it
shall file with the Registrar a return of allotment in such manner as may be
prescribed.

In case of any default under sub-section (3) or sub-section (4), the company and its
officer who is in default shall be liable to a penalty, for each default, of one
thousand rupees for each day during which such default continues or one lakh
rupees, whichever is less.

Notes: -

This clause corresponds to section 69 of the Companies Act, 1956 prohibiting allotment
of securities where the minimum amount has not been subscribed, the amount is to be
refunded to all the applicants within a given time frame. This clause further provides
that whenever a company having a share capital makes any allotment of securities, it
shall file return of allotment with the registrar. In case of any default under sub-clause (3)
and (4) the company and its officers who are in default shall be liable to fine.

Modified

The scope of section has been widened from shares to all types of securities.
Now apart from shares, Return of allotment is required to be filed for all types of
securities.

The amount payable on application on every security has been modified. Now
the amount payable shall not be less than 5% of the nominal amount of the
security or such other per cent or amount as may be specified by the Securities
and Exchange Board of India by making regulations in this behalf.

Further as against the period of 120 days as provided under Companies Act,
1956, the amount of minimum subscription shall be received within 30 days or
such other period as may be prescribed by SEBI. Under the Companies Act,
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1956, there was no reference to SEBI.

* In case of non receipt of minimum subscription, the earlier stipulated period of
120/ 130 days under the Companies Act, 1956 has now been deleted. Instead,
under the Act Rules will be prescribed with regard to this period during which
money should be received or during which refunds have to be made, in case of
non- receipt.

« In case of default in infimating the allotment of shares to Registrar of
Companies, the punishment has been increased and in case of default, the
officer in default shall now be liable to penalty of one thousand rupees for every
day during which the default continues but not exceeding one lakh rupees.

10. Securities to be dealt with in stock exchanges [Section 40, except sub-section

(6l

(1) Every company making public offer shall, before making such offer, make an
Securities to application to one or more recognised stock exchange or exchanges
and obtain permission for the securities to be dealt with in such stock exchange or
exchanges.

(2) Where a prospectus states that an application under sub-section (1) has been
made, such prospectus shall also state the name or names of the stock exchange in
which the securities shall be dealt with.

(38) Allmonies received on application from the public for subscription to the securities
shall be kept in a separate bank account in a scheduled bank and shall not be
utilised for any purpose other than—

(a) for adjustment against allotment of securities where the securities have been
permitted to be dealt with in the stock exchange or stock exchanges specified
in the prospectus; or

(b) for the repayment of monies within the time specified by the Securities and
Exchange Board, received from applicants in pursuance of the prospectus,
where the company is for any other reason unable to allot securities.

(4) Any condition purporting to require or bind any applicant for securities to waive
compliance with any of the requirements of this section shall be void.

(5) If adefaultis made in complying with the provisions of this section, the company shall
be punishable with a fine which shall not be less than five lakh rupees but which may
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extend to fifty lakh rupees and every officer of the company who is in default shall
be punishable with imprisonment for a term which may extend to one year or with
fine which shall not be less than fifty thousand rupees but which may extend to three
lakh rupees, or with both.

(6) A company may pay commission to any person in connection with the subscription to
its securities subject to such conditions as may be prescribed.

Notes: -

This clause corresponds to section 73 of the Companies Act, 1956 and seeks to provide
that prospectus has to mention the name of the stock exchange where the securities
are to be dealt with. Any allotment without permission of the stock exchange shall be
void. All moneys received on application from the public for subscription to the
securities shall be kept in a separate bank account. In case of default, the company
and every officer of the company who is in default shall be punishable with fine or with
imprisonment or with both. A company may pay commission to any person in
connection with the subscription to its securities.

Modified

« The scope of section has been widened from shares & debentures to all types
of securities.

« A Company may pay commission to any person in connection with
subscription of its securities subject to prescribed conditions.

« The punishment has been increased and now in case of default of provisions of
this section, the Company shall be punishable with a fine which shall not be less
than five lakh rupees but which may extend to fifty lakh rupees and every
officer of the Company who is in default shall be punishable with imprisonment
for a term which may extend to one year or with fine which shall not be less
than fifty thousand rupees but which may extend to three lakh rupees or with
both.

« Under the Companies Act, 1956, where the permission has not been applied or,
such permission having been applied for, has not been granted as aforesaid,
the Company shall forthwith repay without interest all moneys received from
applicants in pursuance of the Prospectus, and, if any such money is not repaid
within eight days after the Company becomes liable to repay it, the Company
and every Director of the Company who is an officer in default shall, on and
from the expiry of the eighth day, be jointly and severally liable to repay that
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money with interest at such rate, not less than four per cent and not more than
fifteen per cent, as may be prescribed, having regard to the length of the
period of delay in making the repayment of such money. Now the period
within which the money to refunded shall be prescribed by SEBI and the section
doesn’t provide for any interest in case of delay in payment of refund, after the
time prescribed by SEBI.

Dropped

+ The Act doesn’t clarify that in case where the Stock Exchange refused to grant
permission for dealing in the Company’s shares, whether the allotrment made
will be void or not, when an appeal against the aforesaid order of Stock
Exchange is filed by the Company.

+ The section doesn’t prescribe the minimum fime within which the permission for
listing shall be granted by the stock exchange to which an application has
been made and whether or not the Prospectus is field with them will be void,
whenever such permission is not granted.
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Unit 3 - Share Capital and Debentures

1. Nature of shares or debentures [Section 44]

The shares or debentures or other interest of any member in a company shall be
movable property transferable in the manner provided by the articles of the company.

Notes: -

This clause corresponds to section 82 of the Companies Act, 1956 and seeks to provide
that the shares and debentures are movable property fransferable in a manner
provided in the articles of a company.

No Change

2. Payment of dividend in proportion o amount paid-up [Section 51]

A company may, if so authorised by its articles, pay dividends in proportion to the amount
paid-up on each share.

Notes: -

This clause corresponds to section 93 of the Companies Act, 1956 and seeks to provide
that a company, if authorised by its articles, pay dividends in proportion to the amount
paid up on each share.

No Change

3. Punishment for personation of shareholders [Section 57]

If any person deceitfully personates as an owner of any security or interest in a
company, or of any share warrant or coupon issued in pursuance of this Act, and
thereby obtains or attempts to obtain any such security or interest or any such share
warrant or coupon, or receives or attempts to receive any money due to any such
owner, he shall be punishable with imprisonment for a term which shall not be less than
one year but which may extend to three years and with fine which shall not be less than
one lakh rupees but which may extend to five lakh rupees.

)
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Notes: -

This clause corresponds to section 116 of the Companies Act, 1956 and seeks to provide
penalty for a person who deceitfully personates the owner of any share or interest.

Modified

The punishment in case of a person who deceitfully impersonates the owner of any
securities or interest and thereby obtains any such securities or interest or any
coupon, or receives or attempts to receive any money due to any such owner has
been increased to an imprisonment for a term which shall not be less than 1 year
but which may extend to 3 years or with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees.

4. Refusal of registration and appeal against refusal [Section 58]

(1) If a private company limited by shares refuses, whether in pursuance of any power
of the company under its articles or otherwise, to register the transfer of, or the
transmission by operation of law of the right to, any securities or interest of a member
in the company, it shall within a period of thirty days from the date on which the
instrument of transfer, or the infimation of such fransmission, as the case may be,
was delivered to the company, send notice of the refusal to the transferor and the
transferee or to the person giving intimation of such transmission, as the case may
be, giving reasons for such refusal.

(2) Without prejudice to sub-section (1), the securities or other interest of any member in
a public company shall be freely transferable:

Provided that any contract or arrangement between two or more persons in respect
of fransfer of securities shall be enforceable as a confract.

(3) The transferee may appeal to the Tribunal against the refusal within a period of thirty
days from the date of receipt of the notice or in case no notice has been sent by
the company, within a period of sixty days from the date on which the instrument of
fransfer or the intimation of fransmission, as the case may be, was delivered to the
company.

(4) If a public company without sufficient cause refuses to register the fransfer of
securities within a period of thirty days from the date on which the instrument of
transfer or the intimation of transmission, as the case may be, is delivered to the

)
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company, the tfransferee may, within a period of sixty days of such refusal or where
no intimation has been received from the company, within ninety days of the
delivery of the instrument of tfransfer or intimation of transmission, appeal to the
Tribunal.

(5) The Tribunal, while dealing with an appeal made under sub-section (3) or sub-
section (4), may, after hearing the parties, either dismiss the appeal, or by order—

(a) direct that the transfer or transmission shall be registered by the company and the
company shall comply with such order within a period of ten days of the receipt
of the order; or

(b) direct rectification of the register and also direct the company to pay damages, if
any, sustained by any party aggrieved.

(6) If a person contravenes the order of the Tribunal under this section, he shall be
punishable with imprisonment for a term which shall not be less than one year but
which may extend to three years and with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees.

Notes: -

This clause corresponds to sub-sections (1) and (2) of section 111 of the Companies Act,
1956 and seeks to provide for that if a company without sufficient cause refuses to
register the transfer of shares, appeal against such refusal shall lie to the Tribunal. It is
also provided that the securities of a public company, etc., are freely transferable
subject to the provisions that any confract or arrangement between two or more
persons shall be enforceable as contfract.

New

« The scope of the section has been widened and now its covers all securities
and not only shares and debentures.

« In case a Public Company refuses to register transfer of securities and no
intimation has been received for the refusal, than an appeal to Tribunal can
be made within 3 months from the date on which instrument for transfer or
intimation for transmission was delivered to the company.

- The section clearly provides that any contfract or arrangement between two
or more persons in respect of transfer of securities shall be enforceable as a
confract.

)
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Modified

The period within which Private Company has to intimate refusal to register
the transfer has been reduced from 2 months to 30 days, from the date of
which instrument of transfer or intimation for fransmission was received.

In case Public Company refuses to register transfer of shares, then it shall
intimate the said refusal within 30 days instead of 2 months as provided under
the Companies Act, 1956, from the date of which instrument of fransfer or
intimation for transmission was received.

The power of making the appeal in case of refusal of fransfer has now been
limited for the Transferee only, contrary to the Companies Act, 1956 wherein
it was extended to the transferor or the transferee or the person who give
intimation for the transmission by operation of law as the case may be.

In case of Private Company, the time period of making the appeal to the
Tribunal after receiving the notice of the refusal of such transfer has been
reduced from 2 months to 30 days. In case where no nofice has received,
the appeal should be filed within 60 days from the date on which instrument
of fransfer or transmission as the case may be was delivered to the
Company, contrary to the provisions of the Companies Act, 1956 wherein a
period of 4 months was provided.

In case of Public Company the time period of making the appeal to the
Tribunal after receiving the nofice of the refusal of such transfer is also
streamlined from 2 months to 60 days. In case where no notice has been
received, the appeal should be filed within 90 days from the date on which
instrument of fransfer or fransmission as the case may be was delivered to the
Company, wherein in case of the Companies Act, 1956 no period was
provided.

The penalty in case of contravention of the order of the Tribunal has been
increased. Any person who commits default shall be punishable with
imprisonment for a term which shall not be less than one lakh rupees but
which may extend to five lakh rupees.

The penalty in case of contravention of the order of the Tribunal is also made
Non-Compoundable which was earlier Compoundable under the
Companies Act, 1956.

Dropped

The section doesn’t provide for the situation wherein during the pendency of
application with Tribunal under this section, any further transfer of shares would
have entitled the holder to exercise the voting rights unless the same has been
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suspended by the Tribunal.

Power of the Tribunal to pass interim orders, including any orders as to injunction
or stay and incidental or consequential orders regarding payment of dividend
or the allotment of bonus or right shares hasn’t been specifically provided for.

5. Rectification of register of members [Section 59]

(1)

(2)

(3)

(4)

()

If the name of any person is, without sufficient cause, entered in the register of
members of a company, or after having been entered in the register, is, without
sufficient cause, omitted therefrom, or if a default is made, or unnecessary delay takes
place in entering in the register, the fact of any person having become or ceased to
be a member, the person aggrieved, or any member of the company, or the
company may appeal in such form as may be prescribed, to the Tribunal, or to a
competent court outside India, specified by the Central Government by nofification,
in respect of foreign members or debenture holders residing outside India, for
rectification of the register.

The Tribunal may, after hearing the parties to the appeal under sub-section (1) by
order, either dismiss the appeal or direct that the transfer or transmission shall be
registered by the company within a period of ten days of the receipt of the order or
direct rectification of the records of the depository or the register and in the latter
case, direct the company to pay damages, if any, sustained by the party
aggrieved.

The provisions of this section shall not restrict the right of a holder of securities, to
transfer such securities and any person acquiring such securities shall be entitled to
voting rights unless the voting rights have been suspended by an order of the
Tribunal.

Where the transfer of securities is in contravention of any of the provisions of the
Securities Contracts (Regulation) Act, 1956, the Securities and Exchange Board of
India Act, 1992 or this Act or any other law for the time being in force, the Tribunal
may, on an application made by the depository, company, depository participant,
the holder of the securities or the Securities and Exchange Board, direct any
company or a depository to set right the contravention and rectify its register or
records concerned.

If any default is made in complying with the order of the Tribunal under this section,
the company shall be punishable with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees and every officer of the company
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who is in default shall be punishable with imprisonment for a term which may extend
to one year or with fine which shall not be less than one lakh rupees but which may
extend to three lakh rupees, or with both.

Notes: -

This clause corresponds to section 111A of the Companies Act, 1956 and seeks to
provide that if the name of any person has been entered in or has been omitted from
the register of members without sufficient cause, the member or the person aggrieved
may appeal to the Tribunal or to a competent court outside India in respect of foreign
members or debenture holders. The Tribunal may either dismiss the appeal or direct for
rectification of register, transfer or transmission. The Tribunal may also direct to pay
damages to the aggrieved party. The clause also provides for the provisions of this
clause shall not restrict the right of a holder of shares or debentures, to transfer such
shares or debentures and any person acquiring such shares or debentures shall be
entitled for voting rights unless suspended by the Tribunal. The Tribunal may direct any
company or a depository to set right any contravention and rectify register. The clause
further provides that if any default is made in complying with the order of the Tribunal,
the company and every officer who is in default shall be punishable.

New

« The scope of the section has been widened and now its covers all securities
and not only shares and debentures.

- For the purpose of the rectification of register of foreign members or foreign
debenture holders it is provided that appeal by the aggrieved party may be
made fto the competent court outside India, as approved by Ceniral
Government.

Modified

« In case default is made in complying with the orders of the Tribunal, then the
punishment provided has been increased. As per the new provision the
company shall be punishable with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees and every officer of the
Company who is in default shall be punishable with an imprisonment for a
term which may extend to 1 year or with fine which shall not be less than one
lakh rupees but which may extend to three lakh rupees, or with both.

« Further wherein the transfer of securities is in contravention of any of the
provisions of the Securities Contracts (Regulation) Act, 1956, the Securities
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and Exchange Board of India Act, 1992 or this Act or any other law for the
time being in force, no time period has been prescribed for making an
application to Tribunal by the depository, Company, depository participant,
the holder of the securities or the Securities and Exchange Board of India,
whereas under the Companies Act, 1956 a time period of 2 months was
prescribed.

Dropped

The power of the Tribunal to decide the questions related to title of any person,
who is party to any application made under this section has been dispensed
with.

6. Transfer of certain sums to capital redemption reserve account [Section 69]

(1) Where a company purchases its own shares out of free reserves or securities
premium account, a sum equal to the nominal value of the shares so purchased
shall be transferred to the capital redemption reserve account and details of such
transfer shall be disclosed in the balance sheet.

(2) The capital redemption reserve account may be applied by the company, in paying
up unissued shares of the company to be issued to members of the company as
fully paid bonus shares.

Notes:-

This clause corresponds to section 77AA of the Companies Act, 1956 and seeks to
provide that in case of buy-back of shares out of free reserves, a sum equal to the
nominal value of the shares so purchased shall be fransferred to capital redemption
reserve account. The said account may be applied in paying up unissued shares of the
company to be issued to the company as fully paid bonus shares."

No Change

7. Prohibition for buy-back in certain circumstances [Section 70, except sub-
section (2)]

(1) No company shall directly or indirectly purchase its own shares or other specified
securities —
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(a) through any subsidiary company including its own subsidiary companies;

(b) through any investment company or group of investment companies; or

(c) if a default, is made by the company, in the repayment of deposits accepted

either before or after the commencement of this Act, interest payment
thereon, redemption of debentures or preference shares or payment of
dividend to any shareholder, or repayment of any term loan or interest payable
thereon to any financial institution or banking company:

Provided that the buy-back is not prohibited, if the default is remedied and a period

of three years has lapsed after such default ceased to subsist.

(2) No company shall, directly or indirectly, purchase its own shares or other specified
securities in case such company has not complied with the provisions of sections 92,
123, 127 and section 129.

Notes: -

This clause corresponds to section 77B of the Companies Act, 1956 and seeks to prohibit
buy-back through any subsidiary company, through any investment company or
through such company which has defaulted in making repayment of deposits, interest
thereon, redemption of debentures, payment of dividend, etc.

Modified

Now a Company can make buyback even if it had at any fime defaulted in
repayment of deposit or interest payable thereon, redemption of debentures
or Preference shares or payment of dividend to any shareholder or
repayment of any term loan or interest payable thereon to any financial
institution or bank, provided that the default must have been remedied and
a period of 3 years must have lapsed after such default ceased to subsist.

In addition to the default related to filing of Annual Return (Section 159), Failure
to distribute dividend within 30 days (Section 207), Form and Content of
Balance Sheet and Profit and Loss (Section 211) as provided under the
Companies Act, 1956, under the Act, a Company will not be able to directly or
indirectly, purchase its own shares or other specified securities, in case it has
defaulted the provisions related to Declaration of Dividend.
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Unit 4 - Management and Administration

1. Power to close register of members or debenture-holders or other security
holders [Section 91]

(1) A company may close the register of members or the register of debenture-holders
or the register of other security holders for any period or periods not exceeding in the
aggregate forty-five days in each year, but not exceeding thirty days at any one
time, subject to giving of previous notice of at least seven days or such lesser period
as may be specified by Securities and Exchange Board for listed companies or the
companies which intend to get their securities listed, in such manner as may be
prescribed.

(2) If the register of members or of debenture-holders or of other security holders is
closed without giving the notice as provided in sub-section (1), or after giving shorter
notice than that so provided, or for a continuous or an aggregate period in excess
of the limits specified in that sub-section, the company and every officer of the
company who is in default shall be liable to a penalty of five thousand rupees for
every day subject to a maximum of one lakh rupees during which the register is kept
closed.

Notes: -

This clause corresponds to section 154 of the Companies Act, 1956 and seeks to provide
that a company may close the register of members, debenture holders and other
security holders by giving minimum seven days notice or such lesser period as may be
specified by SEBI. If default is made in complying with the provisions of this clause the
company and every officer of the company shall be punishable with fine.

New

* In the Act, the provision of closure of the Registers of other Security Holders is
also introduced.

Modified

« As per the Act, a listed Company or the Company which intends to get its
securities listed close the Register of members or the Register of debenture
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holders or the Register of other security, subject to giving of previous notice of
at least 7 days or such lesser period as may be specified by Securities and
Exchange Board of India.

« The manner in which the intfimation of book closure shall be required to be
given will be prescribed by way of Rules in the Act as against the requirement
of advertisement which was prescribed under the Companies Act, 1956.

« The quantum of punishment in case of contravention of provisions related to
closure of register of members and other securities has been restricted to a limit
as opposed to the Companies Act, 1956, where penalty is based on every day
for which the default continues without any limit. In case of default the
Company and every officer of the Company who is in default shall be liable to
a punishment of five thousand rupees for every day during which the register is
kept closed but not exceeding one lakh rupees.

2. Cdlling of extraordinary general meeting [Section 100, except sub-section (4)]

(1) The Board may, whenever it deems fit, call an extraordinary general meeting of the
company.

(2) The Board shall, at the requisition made by,—

(a) in the case of a company having a share capital, such number of members
who hold, on the date of the receipt of the requisition, not less than one-tenth of
such of the paid-up share capital of the company as on that date carries the
right of voting;

(b) in the case of a company not having a share capital, such number of members
who have, on the date of receipt of the requisition, not less than one-tenth of the
total voting power of all the members having on the said date a right to vote,
call an extraordinary general meeting of the company within the period
specified in subsection (4).

(3) The requisition made under sub-section (2) shall set out the matters for the
consideration of which the meeting is to be called and shall be signed by the
requisitionists and sent to the registered office of the company.

(4) If the Board does not, within twenty-one days from the date of receipt of a valid
requisition in regard to any matter, proceed to call a meeting for the consideration
of that matter on a day not later than forty-five days from the date of receipt of such
requisition, the meeting may be called and held by the requisitonists themselves

)
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(5)

(6)

within a period of three months from the date of the requisition.

A meeting under sub-section (4) by the requisitionists shall be called and held in the
same manner in which the meeting is called and held by the Board.

Any reasonable expenses incurred by the requisitionists in caling a meeting under
sub-section (4) shall be reimbursed to the requisitionists by the company and the
sums so paid shall be deducted from any fee or other remuneration under section
197 payable to such of the directors who were in default in calling the meeting.

Notes: -

This clause corresponds to section 169 of the Companies Act, 1956 and seeks to provide
that the Board may call an extraordinary general meeting on its own and shall call such
meeting in case of company having share capital on a request from such number of
members holding not less than one-tenth of paid-up capital of the company. In case of
company not having a share capital, such number of members having not less than
one-tenth of the total voting power of all the members may call an extraordinary
general meeting. In case the Board does not call the meeting within twenty-one days,
requisitionists may call the meeting. This clause further provides that any reasonable
expenses incurred by the requisitionists shall be reimbursed.

Modified

As against the Companies Act, 1956 wherein the power to call Extra Ordinary
General Meeting by Board was conferred through Article 48 of table A of the
Companies Act, 1956, the said power now has been provided under the Act in the
section itself.

Dropped

« Under the Act, the provision that Extra Ordinary General Meeting called by
requisition of members, if held within 3 months of deposit of requisition, can be
adjourned to a date, which is after the expiry of period of 3 months, has been
dispensed with.

« The section doesn’t provides whether in case of joint holders, the requisition shall

be signed by one or some of them only, shall have the same effect as signed by all

or not.
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3. Statement to be annexed to notice [Section 102]

(1) A statement setting out the following material facts concerning each item of special
business to be transacted at a general meeting, shall be annexed to the notice
calling such meeting, namely:—

(a) the nature of concern or interest, financial or otherwise, if any, in respect of each
items of—

(i) every director and the manager, if any;
(i) every other key managerial personnel; and
(i) relatives of the persons mentioned in sub-clauses (i) and (ii);

(b) any other information and facts that may enable members to understand the
meaning, scope and implications of the items of business and to take decision
thereon.

(2) For the purposes of sub-section (1),—

(a) in the case of an annual general meeting, all business to be transacted thereat
shall be deemed special, other than—

(i) the consideration of financial statements and the reports of the Board of
Directors and auditors;

(i) the declaration of any dividend;
(i) the appointment of directors in place of those retiring;
(iv) the appointment of, and the fixing of the remuneration of, the auditors; and

(b) inthe case of any other meeting, all business shall be deemed to be special:

Provided that where any item of special business to be fransacted at a meeting of
the company relates to or affects any other company, the extent of shareholding
inferest in that other company of every promoter, director, manager, if any, and of
every other key managerial personnel of the first mentioned company shall, if the
extent of such shareholding is not less than two per cent. of the paid-up share capital
of that company, also be set out in the statement.

(3) Where any item of business refers to any document, which is to be considered at
the meeting, the time and place where such document can be inspected shall be
specified in the statement under sub-section (1).
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(4) Where as a result of the non-disclosure or insufficient disclosure in any statement
referred to in sub-section (1), being made by a promoter, director, manager, if any, or
other key managerial personnel, any benefit which accrues to such promoter,
director, manager or other key managerial personnel or their relatives, either directly
or indirectly, the promoter, director, manager or other key managerial personnel, as
the case may be, shall hold such benefit in trust for the company, and shall, without
prejudice to any other action being taken against him under this Act or under any
other law for the time being in force, be liable to compensate the company to the
extent of the benefit received by him.

(5) If any default is made in complying with the provisions of this section, every
promoter, director, manager or other key managerial personnel who is in default
shall be punishable with fine which may extend to fifty thousand rupees or five times
the amount of benefit accruing to the promoter, director, manager or other key
managerial personnel or any of his relatives, whichever is more.

Notes: -

This clause corresponds to section 173 of the Companies Act, 1956 and seeks to provide
that a statement setting out all the material facts concerning each item of special
business to be transacted at a general meeting, shall be annexed to the notice calling
such meeting. This clause further provides for the business that shall be deemed to be
special. In case of non-disclosure or insufficient disclosure in any statement made by
promoter, director, manager or other key managerial personnel which results info any
benefit for themselves or their relatives, shall have to be compensated. Penal provision
has been provided for any default in compliance.

New

e As per the Act, when any special business is to be transacted in any general
meeting, the explanatory statement thereof should specify the nature of
concern or interest, financial or otherwise, if any, in respect of each of the
following persons-

i. every Director and the Manager, if any;

i. every other key Managerial Personnel; and

ii. relatives of the persons mentioned in sub-clauses (i) and(ii); and any other
information and facts that may enable members to understand the
meaning, scope and implications of the items of business and to take
decision thereon.

)
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e Further it is provided that in case of any non disclosure or insufficient disclosure
in the explanatory statement resulting in the accrual of any benefit or profit to
such Promoter, Director, Manager or any Key Managerial Personnel then such
person shall hold such benefit in trust for the Company and shall be liable to
compensate the Company to the extent of such profit or benefit.

Modified

e In case the special business is to be transacted in the general meeting which
effects any other Company then the explanatory statement shall also specify
the % of shareholding of the Promoters, Directors, Managers and Key
Managerial Personnel in cases such % is not less than 2% of the paid up share
capital of that other Company, as against 20% provided under the Companies
Act, 1956.

e In case of any default in sending an explanatory statement or in providing the
disclosure therein, every Promoter, Director, Manager or other key Managerial
Personnel who is in default shall be punishable with the fine which may extend
to fifty thousand rupees or five times the amount of benefit accruing to the
Director, Manager or other key Managerial Personnel or any of his relatives,
whichever is more.

4. Voting by show of hands [Section 107]

(1) At any general meeting, a resolution put to the vote of the meeting shall, unless a
poll is demanded under section 109 or the voting is carried out electronically, be
decided on a show of hands.

(2) A declaration by the Chairman of the meeting of the passing of a resolution or
otherwise by show of hands under sub-section (1) and an enftry to that effect in the
books containing the minutes of the meeting of the company shall be conclusive
evidence of the fact of passing of such resolution or otherwise.

Notes:-

This clause corresponds to sections 177 and 178 of the Companies Act, 1956 and seeks

to provide that at general meeting, a resolution put to vote shall, unless a poll is

demanded or the voting is carried out electronically, be decided on a show of hands.

A declaration by the Chairman and an enfry in the minutes book is conclusive

evidence that resolution is passed.
No Change
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Unit 5 — Declaration and Payment of Dividend

1. Punishment for failure to distribute dividends [Section 127]

Where a dividend has been declared by a company but has not been paid or the
warrant in respect thereof has not been posted within thirty days from the date of
declaration to any shareholder entitled to the payment of the dividend, every director
of the company shall, if he is knowingly a party to the default, be punishable with
imprisonment which may extend to two years and with fine which shall not be less than
one thousand rupees for every day during which such default continues and the
company shall be liable to pay simple interest at the rate of eighteen per cent. per
annum during the period for which such default continues:

Provided that no offence under this section shall be deemed to have been
committed:—

(a) where the dividend could not be paid by reason of the operation of any law;

(b) where a shareholder has given directions to the company regarding the payment
of the dividend and those directions cannot be complied with and the same has
been communicated to him;

(c) where there is a dispute regarding the right to receive the dividend;

(d) where the dividend has been lawfully adjusted by the company against any sum due
to it from the shareholder; or

(e) where, for any other reason, the failure to pay the dividend or to post the warrant
within the period under this section was not due to any default on the part of the
company.

Notes: -

This clause corresponds to section 207 of the Companies Act, 1956 and seeks to provide that
where the dividend has been declared but has not been paid or the warrants have not been
posted within thirty days of declaration, every director who is knowingly party to the default shall
be punishable with imprisonment up to two years and with fine and the company shall be liable
to pay interest of eighteen per cent. per annum thereon.

New
¢ Now no offence shall be deemed to be made under section requiring payment of
dividend within 30 days, where a shareholder has given the directions to the company
regarding the payment of the dividend and those directions cannot be complied with
and the same has been communicated to him.
Modified
* In case of provisions of punishment for failure to distribute dividends within thirty days,
the imprisonment has been reduced. Now in case of default, any Director, knowingly
party, fo the said default, shall be liable to imprisonment, which may extend to 2 years
instead of 3 years as provided under Companies Act, 1956.
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Unit 6- Accounts of Companies

1. Central Government to prescribe accounting standards [Section 133]

The Central Government may prescribe the standards of accounting or any addendum
thereto, as recommended by the Institute of Chartered Accountants of India,
constituted under section 3 of the Chartered Accountants Act, 1949, in consultation
with and after examination of the recommendations made by the National Financial
Reporting Authority.

Notes: -

This clause corresponds to section 211(3C) of the Companies Act, 1956 and it seeks to
provide that the Central Government may, after consultation with the National
Financial Reporting Authority, prescribe the accounting standards as recommended by
the Institute of Chartered Accountants of India for adoptfion by companies.

New

« Now the Central Government may prescribe the standards of accounting or
any addendum thereto, as recommended by the Institute of Chartered
Accountants of India in consultation with and after examination of the
recommendations made by the National Financial Reporting Authority.

« In respect of accounting standards the role of National Financial Reporting
Authority is limited to advise the Central Government or examine the
accounting standards prescribed by Institute of Chartered Accountants of
India.

)
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Unit 7 - Appointment and Qualification of Directors

1. Appointment of additional director, alternate director and nominee director
[Section 161, except sub-section (2)]

(1) The articles of a company may confer on its Board of Directors the power to appoint
any person, other than a person who fails to get appointed as a director in a general
meeting, as an additional director at any time who shall hold office up to the date of
the next annual general meeting or the last date on which the annual general
meeting should have been held, whichever is earlier.

(2) The Board of Directors of a company may, if so authorised by its articles or by a
resolution passed by the company in general meeting, appoint a person, not being
a person holding any alternate directorship for any other director in the company, to
act as an alternate director for a director during his absence for a period of not less
than three months from India:

Provided that no person shall be appointed as an alternate director for an
independent director unless he is qualified to be appointed as an independent
director under the provisions of this Act:

Provided further that an alternate director shall not hold office for a period longer
than that permissible to the director in whose place he has been appointed and
shall vacate the office if and when the director in whose place he has been
appointed returns to India:

Provided also that if the term of office of the original director is determined before he so
returns to India, any provision for the automatic re-appointment of retiring directors
in default of another appointment shall apply to the original, and not to the
alternate director.

(3) Subject to the articles of a company, the Board may appoint any person as a
director nominated by any institution in pursuance of the provisions of any law for the
time being in force or of any agreement or by the Central Government or the State
Government by virtue of its shareholding in a Government company.

(4) In the case of a public company, if the office of any director appointed by the
company in general meeting is vacated before his term of office expires in the normal
course, the resulting casual vacancy may, in default of and subject to any
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regulations in the articles of the company, be filled by the Board of Directors at a
meeting of the Board:

Provided that any person so appointed shall hold office only up to the date up to
which the director in whose place he is appointed would have held office if it had
not been vacated.

Notes: -

This clause corresponds to sections 260, 262 and 313 of the Companies Act, 1956 and
contains some new provisions. The Board if authorised by articles may appoint any
person, other than a person who fails to get appointed as a director in a general
meeting, as an additional director at any time. The clause further seeks to provide that
the Board may, if so authorised by its articles or by a resolution passed by the company,
appoint a person, to act as an alternate director for a director during his absence for a
period of not less than three months from India. The clause also seeks to provide that
only a person, who is qualified to be appointed as an independent director, shall be
eligible to be appointed as an alternate director in place of an independent director.
The clause provides that an alternate director shall not hold office larger than
permissible and shall vacate the office if and when the director in whose place he has
been appointed returns to India. The clause further provides that in the case of a public
company or a private company which is a subsidiary of a public company, the casual
vacancy may be filled by the Board of Directors at a meeting of the Board. The clause
also provides that any person so appointed shall hold office up to the date up to which
the director in whose place he is appointed would have held office if it had not been
vacated.

New

« A person, who fails to get appointed as a Director in a general meeting,
cannot be appointed as an Additional Director.

« An Alternate Director to an Independent Director should also satisfy the criteria
for Independent Directors.

« The section now provides for Nominee Directors. It provides that subject to
Arficles, Board can appoint director nominated by any institution in pursuance
of any law or agreement as a Nominee Director.

« The person to be appointed as the Alternate Director shall be the person other
than person holding any alternate directorship for any other Director in the
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Company. However, a Director of the Company may act in dual capacity that
is for himself and as an Alternate Director for any other Director of the
Company.

Modified

« The section now provides that Alternate Director can only be appointed in
case a Director leaves India for a period of not less than 3 months contrary to
the Companies Act, 1956 where it was provided that Alternate Director can be
appointed in place of Director, who is absent from the state for more than 3
months, in which board meeting generally held.

« Now the section clearly provides that Additional Director will hold office till next
Annual General Meeting or the last date on which such meeting should have
held in accordance with law. Under the Companies Act, 1956, only date of
next Annual General Meeting was provided.

« In case of contravention of the provisions of this Act, the punishment has been
increased. In case of default, the Company and every Director or employee
who is responsible for such contravention shall be punishable with fine which
shall not be less than fifty thousand but which may extend to five lakh rupees.

2. Appointment of directors to be voted individually [Section 162]

(1) At a general meeting of a company, a motion for the appointment of two or more
persons as directors of the company by a single resolution shall not be moved
unless a proposal to move such a motion has first been agreed to at the meeting
without any vote being cast against it.

(2) A resolution moved in contravention of sub-section (1) shall be void, whether or not
any objection was taken when it was moved.

(3) A motion for approving a person for appointment, or for nominating a person for
appointment as a director, shall be tfreated as a motion for his appointment.

Notes: -

This clause corresponds to section 263 of the Companies Act, 1956 and seeks to provide
that at a general meeting of a company, a motion for the appointment of two or more
persons as directors by a single resolution shall not be moved unless a proposal to move
such a motion has first been agreed to at the meeting without any vote being cast
against it.
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Modified

e Now the provisions related to appointment of Director to be voted individually
shall be applicable to all the Companies including the Private Companies.

e In case there is contravention of provision related to appointment of Directors
to be voted individually, the punishment has been increased. In case of
default, the Company and every Director or employee who is responsible for
such contravention shall be punishable with fine which shall not be less than
fifty thousand rupees but which may extend to five lakh rupees.

e In case the appointment become void because of the default under this
section, the provision for the automatic re-appointment of Directors retiring by
rotation shall apply.

3. Option to adopt principle of proportional representation for appointment of
directors [Section 1463]

Notwithstanding anything contained in this Act, the articles of a company may provide
for the appointment of not less than two-thirds of the total number of the directors of a
company in accordance with the principle of proportional representation, whether by the
single transferable vote or by a system of cumulative voting or otherwise and such
appointments may be made once in every three years and casual vacancies of such
directors shall be filled as provided in sub-section (4) of section 161.

Notes: -

This clause corresponds to section 265 of the Companies Act, 1956 and seeks to provide
that the articles of a company may provide for the appointment of not less than two-
thirds of the total number of the directors in accordance with the principle of
proportional representation.

New

Articles of Private Company may now provide for appointment of Directors by way
of proportional representation.
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Unit 8 - Meeting of Board and its Powers

1. Defects in appointment of directors not to invalidate actions taken [Section
176]

No act done by a person as a director shall be deemed to be invalid, notwithstanding
that it was subsequently noticed that his appointment was invalid by reason of any
defect or disqualification or had terminated by virtue of any provision contained in this Act
or in the articles of the company:

Provided that nothing in this section shall be deemed to give validity to any act done by
the director after his appointment has been noticed by the company to be invalid or to
have terminated.

Notes: -

This clause corresponds to section 290 of the Companies Act, 1956 and seeks to provide
that any act done by a person as a director shall not be invalid if it is subsequently
discovered that his appointment was invalid. The clause further provides that nothing
shall be given validity to any act done by the director after his appointment has been
noticed by the company to be invalid or to have terminated.

No Change

2. Restrictions on powers of Board [Section 180]

(1) The Board of Directors of a company shall exercise the following powers only with the
consent of the company by a special resolution, namely:—

(a) to sell, lease or otherwise dispose of the whole or substantially the whole of the
undertaking of the company or where the company owns more than one
undertaking, of the whole or substantially the whole of any of such
undertakings.

Explanation.—For the purposes of this clause,—

(i) *“undertaking” shall mean an undertaking in which the investment of the
company exceeds twenty per cent. of its net worth as per the audited
balance sheet of the preceding financial year or an undertaking which
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generates twenty per cent. of the total income of the company during the
previous financial year;

(i) the expression “substantially the whole of the undertaking™ in any financial
year shall mean twenty per cent. or more of the value of the undertaking as
per the audited balance sheet of the preceding financial year;

(b) to invest otherwise in trust securities the amount of compensation received by it
as a result of any merger or amalgamation;

(c) to borrow money, where the money to be borrowed, together with the money
already borrowed by the company will exceed aggregate of its paid-up share
capital and free reserves, apart from temporary loans obtained from the
company'’s bankers in the ordinary course of business:

Provided that the acceptance by a banking company, in the ordinary course
of its business, of deposits of money from the public, repayable on demand or
otherwise, and withdrawable by cheque, draft, order or otherwise, shall not be
deemed to be a borrowing of monies by the banking company within the
meaning of this clause.

Explanation.— For the purposes of this clause, the expression “temporary loans”
means loans repayable on demand or within six months from the date of the loan
such as short-term, cash credit arangements, the discounting of bills and the
issue of other short-term loans of a seasonal character, but does not include
loans raised for the purpose of financial expenditure of a capital nature;

(d) toremit, or give time for the repayment of, any debt due from a director.

(2) Every special resolution passed by the company in general meeting in relation to
the exercise of the powers referred to in clause (c) of sub-section (1) shall specify the
total amount up to which monies may be borrowed by the Board of Directors.

(3) Nothing contained in clause (a) of sub-section (1) shall affect—

(a) the ftitle of a buyer or other person who buys or takes on lease any property,
investment or undertaking as is referred to in that clause, in good faith; or

(b) the sale or lease of any property of the company where the ordinary business of
the company consists of, or comprises, such selling or leasing.

(4) Any special resolution passed by the company consenting to the transaction as is
referred to in clause (a) of sub-section (1) may stfipulate such conditions as may be
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specified in such resolution, including conditions regarding the use, disposal or
investment of the sale proceeds which may result from the transactions:

Provided that this sub-section shall not be deemed to authorise the company to
effect any reduction in its capital except in accordance with the provisions
contained in this Act.

(5) No debt incurred by the company in excess of the limit imposed by clause (c) of
sub-section (1) shall be valid or effectual, unless the lender proves that he advanced
the loan in good faith and without knowledge that the limit imposed by that clause
had been exceeded.

Notes: -

This clause corresponds to section 293 of the Companies Act, 1956 and seeks to provide
for the powers of the Board of Directors of a company to be exercised only with the
consent of the company by a special resolution.

Modified

e The certain powers which under section 293 of the Companies Act, 1956 can
be exercised by Board with the approval of general meeting only, are now
applicable to all the Companies instead of only Public Company & its
Subsidiary.

e The section now specifically provides the definition of word ‘undertaking’ and
‘substantially the whole undertaking’.

e The certain powers which under Section 293 of the Companies Act, 1956 can
be exercised by Board with the approval of general meeting only are now to
be approved by passing a special resolution instead of ordinary resolution as
provided in the aforesaid Act.

¢ Now the approval of general meeting is only required when the Board wants to
invest otherwise in trust securities, the compensation received by it as a result or
Merger and Amalgamations only and not on compulsory acquisition of any
undertaking or property or premises, as provided under the Companies Act,
1956.

e The power to contribute to charitable and other funds as donation in any
financial year for an amount in excess of five per cent of its average net profits
for the three immediately preceding financial years is now outside the preview
of this section, and is included separately in the next section.
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3. Company to contribute to bona fide and charitable funds, etc. [Section 181]

The Board of Directors of a company may contribute to bona fide charitable and other
funds:

Provided that prior permission of the company in general meeting shall be required for
such confribution in case any amount the aggregate of which, in any financial year,
exceed five per cent. of its average net profits for the three immediately preceding
financial years.

Notes: -

This clause corresponds to section 293(1)(e) of the Companies Act, 1956. It seeks to
provide that the Board of Directors of the company may contribute to bona fide
charitable and other funds. It requires prior permission of company in general meeting if
such contribution exceeds certain limits specified in the clause.

Modified

A separate section has been provided to deal with the powers of the Board to
contribute to charitable and other funds.

4. Prohibitions and restrictions regarding political contributions [Section 182]

(1) Notwithstanding anything contained in any other provision of this Act, a company,
other than a Government company and a company which has been in existence for
less than three financial years, may contribute any amount directly or indirectly to
any political party:

Provided that the amount referred to in sub-section (1) or, as the case may be, the
aggregate of the amount which may be so confributed by the company in any
financial year shall not exceed seven and a half per cent. of its average net profits
during the three immediately preceding financial years:

Provided further that no such confribution shall be made by a company unless a
resolution authorising the making of such contribution is passed at a meeting of the
Board of Directors and such resolution shall, subject to the other provisions of this
section, be deemed to be justification in law for the making and the acceptance of
the contribution authorised by it.
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(2) Without prejudice to the generality of the provisions of sub-section (1), —

(a) a donation or subscription or payment caused to be given by a company on its
behalf or on its account to a person who, to its knowledge, is carrying on any
activity which, at the time at which such donation or subscription or payment
was given or made, can reasonably be regarded as likely to affect public
support for a political party shall also be deemed to be contribution of the
amount of such donation, subscription or payment to such person for a political
purpose;

(b) the amount of expenditure incurred, directly or indirectly, by a company on an
advertisement in any publication, being a publication in the nature of a
souvenir, brochure, tfract, pamphlet or the like, shall also be deemed,—

(i) where such publication is by or on behalf of a political party, to be a
conftribution of such amount to such political party, and

(i) where such publication is not by or on behalf of, but for the advantage of a
political party, to be a conftribution for a political purpose.

(3) Every company shall disclose in its profit and loss account any amount or amounts
contributed by it to any political party during the financial year to which that account
relates, giving particulars of the total amount contributed and the name of the party
to which such amount has been contributed.

(4) If a company makes any contribution in contravention of the provisions of this
section, the company shall be punishable with fine which may extend to five times
the amount so contributed and every officer of the company who is in default shall be
punishable with imprisonment for a term which may extend to six months and with fine
which may extend to five times the amount so contributed.

Explanation.—For the purposes of this section, “political party” means a political
party registered under section 29A of the Representation of the People Act, 1951.

Notes: -

This clause corresponds to section 293A of the Companies Act, 1956. It seeks to provide
the manner and limits up to which a company shall be able to confribute the amount
to any political party or fo any person for a polifical purpose. The clause further provides
the manner in which every company shall disclose in its profit and loss account any
amount so contributed by it during any financial year. This clause further provides penal
provision in case company contravens the provision.
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Modified

« The punishment for contravention of provision related to political contribution
has been increased, wherein in case of default, the Company shall be
punishable with fine which may extend to 5 times the amount so contributed
and every officer who is in default shall be punishable with imprisonment for a
term which may extend to 6 months and with fine which may extend to 5 tfimes
the amount so contributed.

« The limits for political contribution by Company has been changed. Now
instead of 5% as provided under the Companies Act, 1956, contribution shall
not exceed 7.5% of the average net profits of the Company during the three
immediately preceding financial years.

Dropped

Conftribution to any person for political purpose is not allowed.

5. Power of Board and other persons to make contributions to National Defense
fund, etc. [Section 183]

(1) The Board of Directors of any company or any person or authority exercising the
powers of the Board of Directors of a company, or of the company in general
meeting, may, notwithstanding anything contained in sections 180, 181 and section
182 or any other provision of this Act or in the memorandum, articles or any other
instrument relating to the company, contribute such amount as it thinks fit to the
National Defense Fund or any other Fund approved by the Central Government for
the purpose of national defense.

(2) Every company shall disclose in its profits and loss account the total amount or
amounts contributed by it to the Fund referred to in sub-section (1) during the
financial year to which the amount relates.

Notes: -

This clause corresponds to section 293B of the Companies Act, 1956. It seeks to provide
any person or authority authorized by Board of Directors or by general meeting may
confribute such amount as it thinks fit to National Defense Fund for the purpose of
national defense. Every company shall disclose the amount so confributed in its profits
and loss account.

No Change
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6. Loan to directors, etc. [Section 185]

(1) Save as otherwise provided in this Act, no company shall, directly or indirectly,
advance any loan, including any loan represented by a book debt, to any of its
directors or to any other person in whom the director is interested or give any
guarantee or provide any security in connection with any loan taken by him or such
other person:

Provided that nothing contained in this sub-section shall apply to—
(a) the giving of any loan to a managing or whole-time director—

(i) as a part of the conditions of service extended by the company to all its
employees; or

(i) pursuant to any scheme approved by the members by a special
resolution; or

(b) a company which in the ordinary course of its business provides loans or gives
guarantees or securities for the due repayment of any loan and in respect of
such loans an interest is charged at a rate not less than the bank rate declared
by the Reserve Bank of India.

Explanation.— For the purposes of this section, the expression “to any other
person in whom director is interested” means—

(a) any director of the lending company, or of a company which is its holding
company or any partner or relative of any such director;

(b) any firm in which any such director or relative is a partner;
(c) any private company of which any such director is a director or member;

(d) any body corporate at a general meeting of which not less than twenty-five per
cent. of the total voting power may be exercised or controlled by any such
director, or by two or more such directors, together; or

(e) any body corporate, the Board of directors, managing director or manager,
whereof is accustomed to act in accordance with the directions or instructions of
the Board, or of any director or directors, of the lending company.

(2) If any loan is advanced or a guarantee or security is given or provided in
contravention of the provisions of sub-section (1), the company shall be punishable
with fine which shall not be less than five lakh rupees but which may extend to
twenty-five lakh rupees, and the director or the other person to whom any loan is
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advanced or guarantee or security is given or provided in connection with any loan
taken by him or the other person, shall be punishable with imprisonment which may
extend to six months or with fine which shall not be less than five lakh rupees but
which may extend to twenty-five lakh rupees, or with both.

Notes: -

This clause corresponds to section 295 of the Companies Act, 1956 and seeks to provide
the circumstances and manner in which a company shall advance any loan to any of
its directors or to any other person in whom he is interested or give any guarantee or
provide any security in connection with any loan taken by him or such other person.
The clause also defines the expression ‘to any other person in whom director is
interested’. The clause also provides for penal provision for the company and for the
director to whom the loans is advanced in case of contravention of sub-clause (1).

New

. No company, whether public or private can give any loan (including loan
represented by book debt) or provide any security or guarantee in connection
with a loan to a Director or any other person in whom he is inferested, except
as provided below.

« Company can give loan to Managing Director/ Whole Time Director without
approval of shareholders where the loan is given as a part of the condition of
service extended by the Company to all its employees or where loan is
approved by way of passing the special resolution.

« Any Company whose business in ordinary course is to provide loan or
guarantee or securities for due repayment of such loan, can provide loan or
guarantee or security to its Director provided interest on loan is not less than
bank rate declared by Reserve Bank of India.

« In case of contravention of provisions related to loan to Directors, only the
Company and Director or person to whom the loan is given or guarantee or
security provided shall be liable for punishment and not all other person, who
are knowingly party to the default.

« The Punishment for contravention of provisions related to loan to Directors has
been increased. In case of default, the Company shall be punishable with fine
which shall not be less than five lakh rupees but which may extend o rupees
twenty five lakhs, and the Director or the other person to whom any loan is
advanced or guarantee or security is given or provided in connection with any
loan taken by him or the other person, shall be punishable with imprisonment
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which may extend to 6 months or with fine which shall not be less than five lakh
rupees but which may extend to twenty five lakh rupees, or with both.

« Now the Company will also be punishable in case of contravention of this
section.

Dropped

+ The requirement of permission of centfral government for giving loan to Director
as required under the Companies Act, 1956 has been dispensed with.

+ The exemption given to loan granted, guarantee or security provided by any
Holding Company to its Subsidiary or the exemptions granted to Private
Company has been dispensed with.

7. Restriction on non-cash transactions involving directors [Section 192]
(1) No company shall enter into an arrangement by which—

(a) a director of the company or its holding, subsidiary or associate company or a
person connected with him acquires or is to acquire assets for consideration
other than cash, from the company; or

(b) the company acquires or is to acquire assets for consideration other than cash,
from such director or person so connected,

unless prior approval for such arrangement is accorded by a resolution of the
company in general meeting and if the director or connected person is a director of
its holding company, approval under this sub-section shall also be required to be
obtained by passing a resolution in general meeting of the holding company.

(2) The notice for approval of the resolution by the company or holding company in
general meeting under sub-section (1) shall include the particulars of the
arrangement along with the value of the assets involved in such arrangement duly
calculated by a registered valuer.

(3) Any arrangement entered info by a company or its holding company in contravention
of the provisions of this section shall be voidable at the instance of the company
unless—

(a) the restitution of any money or other consideration which is the subject-matter
of the arrangement is no longer possible and the company has been indemnified
by any other person for any loss or damage caused to it; or

(b) any rights are acquired bona fide for value and without notfice of the
contfravention of the provisions of this section by any other person.
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Notes: -

This is a new clause and seeks to provide for the manner in respect of regulation of
arrangements between a company and its directors in respect of acquisition of assets
for consideration other than cash. The clause provides that such arrangements shall
require prior approval by a resolution in general meeting and if the director or
connected person is a director of its holding company, approval is required to be
obtained by passing a resolution in general meeting of the holding company. The
clause also provides the circumstances when an arrangement entered into by a
company or its holding company in contravention of the provisions is voidable at the
instance of the company.

New

« A Company shall not enter into any arrangement by which a Director of the
Company or of its Holding Company or any person connected with him can
acquire assets for the consideration other than cash from the Company & vice
versa without the approval of Company in general meeting.

«  Where the Director or connected person is a director of its holding Company,
then resolution from Holding Company will also be required.

« The expression person connected with a Director has not been defined under
the Act.

« The notice for approval in general meeting under this section in both the
Company and its Holding Company, shall include particulars of the
arrangement along with the value of asset duly calculated by Registered
Valuer.

8. Prohibition on forward dealings in securities of company by director or key
managerial personnel [Section 194]

(1) No director of a company or any of its key managerial personnel shall buy in the
company, or in its holding, subsidiary or associate company—

(a) a right to call for delivery or a right to make delivery at a specified price and
within a specified time, of a specified number of relevant shares or a specified
amount of relevant debentures; or

(b) a right, as he may elect, to call for delivery or to make delivery at a specified
price and within a specified fime, of a specified number of relevant shares or a
specified amount of relevant debentures.
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(2) If a director or any key managerial personnel of the company confravenes the
provisions of sub-section (1), such director or key managerial personnel shall be
punishable with imprisonment for a term which may extend to two years or with fine
which shall not be less than one lakh rupees but which may extend to five lakh
rupees, or with both.

(3) Where a director or other key managerial personnel acquires any securities in
confravention of sub-section (1), he shall, subject to the provisions contained in sub-
section (2), be liable to surrender the same to the company and the company shall
not register the securities so acquired in his name in the register, and if they are in
dematerialised form, it shall inform the depository not to record such acquisition
and such securities, in both the cases, shall continue to remain in the names of the
transferors.

Explanation.— For the purposes of this section, ‘‘relevant shares’’ and ‘‘relevant
debentures’ mean shares and debentures of the company in which the concerned
person is a whole-time director or other key managerial personnel or shares and
debentures of its holding and subsidiary companies.

Notes: -

This is a new clause and seeks to prohibit whole-time director or any of its key
managerial personnel from buying certain kinds of future confracts in relation to
securities of the company. It has also provided for punishment for contravention of the
requirement this clause and further provides that where whole-time director or key
managerial personnel acquires any securities in contravention of this clause he shall,
surrender such securities and the company shall not register the same in his name in the
register and if they are in dematerialised form, it shall inform the depository not to
record such acquisition.

New

e The Act provides for provisions for prohibition on forward dealings in securities of
Company by Key Managerial Personnel.
e No Director of a Company or any of its key Managerial Personnel shall buy in
the Company, or in its Holding, Subsidiary or Associate Company —
i. aright to call for delivery at a specified price and within a specified time,
of a specified number of relevant shares or a specified amount of relevant
debentures,
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i. arightto make delivery at a specified price and within a specified time, of
a specified number of relevant shares or a specified amount of relevant
debentures, or

ii. aright, as he may elect, to call for delivery at a specified price and within
a specified time, or to make delivery at a specified price and within a
specified time, of a specified number of relevant shares or a specified
amount of relevant debentures.

e Where a Director or any key Managerial personnel confravenes the provisions
of this section, he shall be punishable with imprisonment for a term which may
extend to five years or with fine which shall not be less than one lakh rupees but
which may extend to rupees five lakhs, or with both.

e Where a Director or other key Managerial Personnel acquires any securities in
contfravention of this section, he shall without prejudice to any punishment
which may be imposed under this section, be liable to surrender the same to
the Company and the Company shall not register the securities so acquired in
his name in the register, and if they are in dematerialised form, it shall inform the
depository not to record such acquisition and such securities in both the cases,
shall contfinue to remain in the name of depository.

e The term relevant shares and relevant debentures mean shares and
debentures of the Company in which the concerned person is a Whole-Time
Director or other key Managerial person or shares and debentures of its Holding
and Subsidiary Companies.

9. Prohibition on insider trading of securities [Section 195]

(1) No person including any director or key managerial personnel of a company shall
enter into insider trading:

Provided that nothing contained in this sub-section shall apply fo any
communication required in the ordinary course of business or profession or
employment or under any law.

Explanation.— For the purposes of this section,—
(a) “insider tfrading” means—

(i) an act of subscribing, buying, selling, dealing or agreeing to subscribe, buy,
sell or deal in any securities by any director or key managerial personnel or

)
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(i)

any other officer of a company either as principal or agent if such director
or key managerial personnel or any other officer of the company is
reasonably expected to have access to any non-public price sensitive
information in respect of securities of company; or

an act of counseling about procuring or communicating directly or
indirectly any non-public price-sensitive information to any person;

(b) “price-sensitive information” means any information which relates, directly or

indirectly, to a company and which if published is likely to materially affect the
price of securities of the company.

(2) If any person contravenes the provisions of this section, he shall be punishable with
imprisonment for a term which may extend to five years or with fine which shall not be
less than five lakh rupees but which may extend to twenty-five crore rupees or three
times the amount of profits made out of insider trading, whichever is higher, or with
both.

Notes: -

This is a new clause and seeks to prohibit directors or key managerial person of the
company fto deal in securities of a company, or counsel, procure or communicate,
directly or indirectly, about any non-public price-sensitive information to any person.
This clause further provided for penal provision in case of confravention.

New

e The Act provides provisions for prohibiting insider tfrading in the Company.
e No person including the Director or Key Managerial Personnel shall enter into
following act of insider trading:

i an act of subscribing, buying, selling, dealing or agreeing to subscribe, buy,
sell or deal in any securities by any director or key Managerial Personnel or
any other officer of a Company either as principal or agent if such Director
or key Managerial Personnel or any other officer of the Company is
reasonably expected to have access to any non-public price sensitive
information in respect of securities of the Company, or

e If any Director or key Managerial Personnel confravenes the provisions related

an act of counseling about, procuring or communicating directly or
indirectly any non-public price sensitive information to any person.
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to insider trading, then he shall be punishable with imprisonment for a term
which may extend to five years or with fine which shall not be less than five lakh
rupees but which may extend to Two Crore fifty lakh rupees, or 3 times the
amount of profit made out of insider trading, whichever is higher or with both.

e ‘“Price-sensitive information” means any information which relates, directly or
indirectly, to a company and which if published is likely to materially affect the
price of securities of the Company.

e Provisions related to insider trading shall not be applicable to any
communication in the ordinary course of business.
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Unit 9 - Appointment and Remuneration of Managerial
Personnel

1. Compensation for loss of office of managing or whole-time director or
manager [Section 202]

(1)

(2)

(3)

A company may make payment to a managing or whole-time director or manager,
but not to any other director, by way of compensation for loss of office, or as
consideration for retirement from office orin connection with such loss or retirement.

No payment shall be made under sub-section (1) in the following cases, namely:—

(a) where the director resigns from his office as a result of the reconstruction of the
company, or of its amalgamation with any other body corporate or bodies
corporate, and is appointed as the managing or whole-time director, manager
or other officer of the reconstructed company or of the body corporate resulting
from the amalgamation;

(b) where the director resigns from his office otherwise than on the reconstruction of
the company or its amalgamation as aforesaid;

(c) where the office of the director is vacated under sub-section (1) of section 167;

(d) where the company is being wound up, whether by an order of the Tribunal or
voluntarily, provided the winding up was due to the negligence or default of
the director;

(e) where the director has been guilty of fraud or breach of trust in relation to, or of
gross negligence in or gross mismanagement of, the conduct of the affairs of
the company or any subsidiary company or holding company thereof; and

(f) where the director has instigated, or has taken part directly or indirectly in
bringing about, the termination of his office.

Any payment made to a managing or whole-time director or manager in pursuance
of sub-section (1) shall not exceed the remuneration which he would have earned if
he had been in office for the remainder of his ferm or for three years, whichever is
shorter, calculated on the basis of the average remuneration actually earned by him
during a period of three years immediately preceding the date on which he ceased
to hold office, or where he held the office for a lesser period than three years, during
such period:
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Provided that no such payment shall be made to the director in the event of the
commencement of the winding up of the company, whether before or at any time
within twelve months after, the date on which he ceased to hold office, if the assefts
of the company on the winding up, after deducting the expenses thereof, are not
sufficient to repay to the shareholders the share capital, including the premiums, if
any, contributed by them.

(4) Nothing in this section shall be deemed to prohibit the payment to a managing or
whole-time director, or manager, of any remuneration for services rendered by him
to the company in any other capacity.

Notes: -

This clause corresponds to section 318 of the Companies Act, 1956 and seeks to
provide the circumstances and manner in which any managing or whole-time director
or manager, shall be entitled to receive payment by way of compensation for loss of
office, or as consideration for retirement from office or in connection with such loss or
retirement. The clause also specifies the quantum of such compensation.

No Change

)
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Unit 10 - Companies Incorporated Outside India

1. Application of Act to foreign companies [Section 379]

Where not less than fifty per cent. of the paid-up share capital, whether equity or
preference or partly equity and partly preference, of a foreign company is held by one
or more citizens of India or by one or more companies or bodies corporate incorporated in
India, or by one or more citizens of India and one or more companies or bodies corporate
incorporated in India, whether singly or in the aggregate, such company shall comply with
the provisions of this Chapter and such other provisions of this Act as may be prescribed
with regard to the business carried on by it in India as if it were a company incorporated
in India.

Notes: -

This clause corresponds to section 591 of the Companies Act, 1956 and seeks to provide
that where hot less than 50 per cent. of the paid up capital of a foreign company is
held by one or more citizens of India such company shall comply with provisions as if it
were a company incorporated in India.

No Change

2. Display of name, etc., of foreign company [Section 382]
Every foreign company shall—

(a) conspicuously exhibit on the outside of every office or place where it carries on
business in India, the name of the company and the country in which it is
incorporated, in letters easily legible in English characters, and also in the characters
of the language or one of the languages in general use in the locality in which the
office or place is situate;

(b) cause the name of the company and of the country in which the company is
incorporated, to be stated in legible English characters in all business letters, bill-
heads and letter paper, and in all notices, and other official publications of the
company; and
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(c) if the liability of the members of the company is limited, cause notice of that fact—

(i) to be stated in every such prospectus issued and in all business letters, bil-heads,
letter paper, notices, advertisements and other official publications of the
company, in legible English characters; and

(i) to be conspicuously exhibited on the outside of every office or place where it
carries on business in India, in legible English characters and also in legible
characters of the language or one of the languages in general use in the
locality in which the office or place is situate.

Notes: -

This clause corresponds to section 595 of the Companies Act, 1956 and seeks to provide
that even foreign company shall exhibit on the outside of every office or place where it
carries on business in India, the name of the company and the country in which it is
incorporated, in English and in local languages in general use in the locality in which
the office or place is situated. The foreign company will write its name, liability of its
members and name of the countfry in which it is incorporated in legible English
characters in all business letters, billheads, letter paper, and prospectus, etc.

Modified

The punishment has been increased, wherein a foreign Company fails to comply
with any of the provisions of this section, the Company shall be punishable with fine
which shall not be less than one lakh rupees but which may extend to three lakh
rupees and in the case of a continuing offence, with an additional fine which may
extend to fifty thousand rupees for every day during which the default continues
and every officer who is in default shall be punishable with imprisonment for a term
which may extend to 6 months or with fine which shall not be less than twenty five
thousand rupees but which may extend to one lakh rupees, or with both.

3. Service on foreign company [Section 383]

Any process, notice, or other document required to be served on a foreign company shall
be deemed to be sufficiently served, if addressed to any person whose name and
address have been delivered to the Registrar under section 380 and left at, or sent by post
to, the address which has been so delivered to the Registrar or by electronic mode.
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Note: -

This clause corresponds to section 596 of the Companies Act, 1956 and seeks to provide
the manner in which documents which are required to be served on a foreign
company shall be deemed to be sufficiently served.

New

Service of documents on foreign company can now also be served through any
electronic mode.

Dropped

The section doesn’t provide that how the service as above will be deemed to be
effected in case a Company failed to deliver to the Registrar, the name and
address of the person responsible for accepting documents on behalf of the
Company or in case the said person is dead or refused to accept or ceases to be
so authorized.

4. Interpretation [Section 386, except clause (a)]
For the purposes of the foregoing provisions of this Chapter,—

(a) the expression “certified” means certified in the prescribed manner to be a tfrue
copy or a correct franslation;

(b) the expression “director”, in relation to a foreign company, includes any person in
accordance with whose directions or instructions the Board of Directors of the
company is accustomed to act; and

(c) the expression “place of business” includes a share fransfer or registration office.
Notes: -

This clause corresponds to section 602 of the Companies Act, 1956 and seeks to define
the expressions “certified”, “director” and “place of business” for foreign companies.

Dropped

Under the Companies Act, 1956 the section also provides for the interpretation of
“Prospectus” and “Secretary” which is not there under the Act.
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Unit 11 - Companies to Furnish Information or Statistics

1. Power of Central Government to direct companies to furnish information or
statistics [Section 405]

(1) The Central Government may, by order, require companies generally, or any class of
companies, or any company, to furnish such information or statistics with regard to
their or its constitution or working, and within such time, as may be specified in the
order.

(2) Every order under sub-section (1) shall be published in the Official Gazette and may be
addressed to companies generally or to any class of companies, in such manner, as
the Central Government may think fit and the date of such publication shall be
deemed to be the date on which requirement for information or statistics is made on
such companies or class of companies, as the case may be.

(3) For the purpose of satisfying itself that any information or statistics furnished by a
company or companies in pursuance of any order under sub-section (1) is correct
and complete, the Central Government may by order require such company or
companies to produce such records or documents in its possession or allow
inspection thereof by such officer or furnish such further information as that
Government may consider necessary.

(4) If any company fails to comply with an order made under sub-section (1) or sub-
section (3), or knowingly furnishes any information or statistics which is incorrect or
incomplete in any material respect, the company shall be punishable with fine
which may extend to twenty-five thousand rupees and every officer of the
company who is in default, shall be punishable with imprisonment for a term which
may extend to six months or with fine which shall not be less than twenty-five thousand
rupees but which may extend o three lakh rupees, or with both.

(5) Where a foreign company carries on business in India, all references to a company in
this section shall be deemed to include references to the foreign company in
relation, and only in relation, to such business.

Notes: -

This clause corresponds to section 615 of the Companies Act, 1956 and seeks to provide
that the Central Government may order any company, to furnish such information or
statistics with regard to its constitution or working, within specified time. Such an order
shall be published in the Official Gazette. This clause further seeks to provide that the
Central Government for the purpose of saftisfying itself may order such company or
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companies to produce such records or documents or allow inspection thereof or furnish
such further information as that Government may consider necessary. This clause also
seeks to provide that where a foreign company carries on business in India, all the
references in this section shall be applicable to the foreign company as well. Failure to
comply with an order under this clause or knowingly furnishing of any incorrect or in
complete information will lead to imposition of fine on company and every officer of
the company who is in default shall be punishable with imprisonment or fine or both.

Modified

In case a Company fails to comply with any order under this section or furnishes
incorrect or incomplete information or statistics, than the punishment prescribed
has been increased, the company shall be punishable with fine which may extend
to twenty five thousand rupees and every officer who is in default, shall be
punishable with imprisonment for a term which may extend to 6 months or with fine
which shall not be less than twenty five thousand rupees but which may extend to
three lakhs rupees or with both.

Dropped

Where the Central Government has asked any individual or class of company to
furnished certain information or statistics with respect to their constitution or working,
the power to order inquiry where the said information is not provided or to vet the
correctness of the said information, has been dispensed with.

)
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Unit 12 — Special Courts

1. Offences to be non-cognizable [Section 439]

(1)

(2)

(3)

(4)

Notwithstanding anything in the Code of Criminal Procedure, 1973, every offence
under this Act except the offences referred to in sub-section (6) of section 212 shall
be deemed to be non-cognizable within the meaning of the said Code.

No court shall take cognizance of any offence under this Act which is alleged to
have been committed by any company or any officer thereof, except on the
complaint in writing of the Registrar, a shareholder of the company, or of a person
authorised by the Central Government in that behalf:

Provided that the court may take cognizance of offences relating to issue and
transfer of securities and non-payment of dividend, on a complaint in writing, by a
person authorised by the Securities and Exchange Board of India:

Provided further that nothing in this sub-section shall apply to a prosecution by a
company of any of its officers.

Notwithstanding anything contained in the Code of Criminal Procedure, 1973,
where the complainant under sub-section (1) is the Registrar or a person authorised
by the Central Government, the presence of such officer before the Court trying the
offences shall not be necessary unless the court requires his personal attendance at
the trial.

The provisions of sub-section (2) shall not apply to any action taken by the liquidator
of a company in respect of any offence alleged to have been committed in respect
of any of the matters in Chapter XX or in any other provision of this Act relating to
winding up of companies.

Explanation.—The liquidator of a company shall not be deemed to be an officer of
the company within the meaning of sub-section (2).

Notes: -

This clause corresponds to some of the provisions of sections 621 to 631 of the
Companies Act, 1956 and seeks to provide that every offence punishable under this
Act shall be non-cognizable. Court shall take cognizance only on complaint made by
Registrar, shareholder of the company or a person authorised by Central Government.
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New

e An exception has been provided that the offences related to investigation into the
affairs of a Company by Serious Fraud Investigation Office Under Section 212, shall be
deemed to be cognizable offence and besides this every offence shall be deemed fo
be non-cognizable within the meaning of the said Code, notwithstanding anything in
the Code of Criminal Procedure, 1973.

e No Court shall take cognizance of any office under this Act which is alleged to have
been committed by any Company or any officer thereof, except on the complaint in
writing of the Registrar, a shareholder of the Company, or of a person authorized by the
Cenftral Government in that behalf.

e The Court may take cognizance of offences relating to issue and fransfer of securities
and non-payment of dividend on a complaint in writing by a person authorized by the
Securities and Exchange Board of India:

Provided further that nothing specified as aforesaid shall apply to a prosecution by a
Company of any of its officers.

e The provisions of this section shall not apply to any action taken by the Liquidator of a
Company in respect of any offence alleged to have been committed in respect of any
of the matters in Chapter XX or in any other provision of this Act relating to winding up
of the Companies.

2. Power of Central Government to appoint company prosecutors [Section 443]

Notwithstanding anything contained in the Code of Criminal Procedure, 1973, the Central
Government may appoint generally, or for any case, orin any case, or for any specified class of cases
in any local area, one or more persons, as company prosecutors for the conduct of prosecutions
arising out of this Act and the persons so appointed as company prosecutors shall have all the
powers and privileges conferred by the Code on Public Prosecutors appointed under section 24
of the Code.

Notes: -

This clause corresponds to section 624A of the Companies Act, 1956 and seeks to provide that
the Central Governments may appoint any number of Company Prosecutors who shall have the
same powers and privileges as that of Public Prosecutor.

Modified

Where the Central Government appoints any Company Prosecutors under this section, then
the Prosecutors so appointed shall have same powers and privileges conferred on Public
Prosecutors by the Criminal Procedure Code, 1973 under section 24 of the code instead of
section 492 of the code, as provided under the Companies Act, 1956.
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3. Appeal against acquittal [Section 444]

Notwithstanding anything contained in the Code of Criminal Procedure, 1973, the Central
Government may, in any case arising under this Act, direct any company prosecutor or authorise
any other person either by name or by virtue of his office, to present an appeal from an order of
acquittal passed by any court, other than a High Court, and an appeal presented by such
prosecutor or other person shall be deemed to have been validly presented to the appellate
court.

Notes: -

In this clause the Central Government is authorised to direct any company prosecutor or any
authorised person to present and appeal from an order of acquittal passed by any court other
than High Court.

| No Change |

4. Compensation for accusation without reasonable cause [Section 445]

The provisions of section 250 of the Code of Criminal Procedure, 1973 shall apply mutatis mutandis to
compensation for accusation without reasonable cause before the Special Court or the Court
of Session.

Notes: -

This is a new clause which deals with compensation for accusation without reasonable cause
before the Special Court or Court of Session.

New

The provisions of section 250 of the Code of Criminal Procedure 1973 shall apply mutatis
mutandis to accusation without reasonable cause before the Special Court or the Court of
Session. Under the existing provisions of the Companies Act, 1956 Section 250 of the Code of
Criminal Procedure is not applicable. Section 625 of the Companies Act, 1956 contains
specific provisions.

5. Application of fines [Section 446]

The court imposing any fine under this Act may direct that the whole or any part thereof shall be
applied in or towards payment of the costs of the proceedings, or in or towards the payment of a
reward fo the person on whose information the proceedings were instituted.

Notes: -
This clause corresponds to section 626 of the Companies Act, 1956 and seeks to provide that
any fine imposed or any part thereof may be applied towards payment of cost of proceeding
or towards payment of reward to person on whose information the proceedings were instituted.
Dropped
The power of Tribunal to order the manner in which fines can be applied under this section,
has been dispensed with.
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Unit 13 — Miscellaneous

1. Punishment for fraud [Section 447]

Without prejudice to any liability including repayment of any debt under this Act or any
other law for the time being in force, any person who is found to be guilty of fraud, shall
be punishable with imprisonment for a term which shall not be less than six months but
which may extend to ten years and shall also be liable to fine which shall not be less than
the amount involved in the fraud, but which may extend to three times the amount
involved in the fraud:

Provided that where the fraud in question involves public interest, the term of
imprisonment shall not be less than three years.

Explanation.— For the purposes of this section—

(i) "“fraud” in relation to affairs of a company or anybody corporate, includes any act,
omission, concealment of any fact or abuse of position committed by any person or
any other person with the connivance in any manner, with intent to deceive, to gain
undue advantage from, or to injure the interests of, the company or its shareholders
or its creditors or any other person, whether or not there is any wrongful gain or
wrongful loss;

(i) “wrongful gain” means the gain by unlawful means of property to which the person
gaining is not legally entitled;

(i) “wrongful loss” means the loss by unlawful means of property to which the person
losing is legally entitled.

Notes: -

This clause provides penalty for the person who is found to be guilty of fraud and this
clause also provides definitions for fraud, wrongful gain and wrongful loss.

New

e The Act now provides for specific provisions related to any act of fraud.

e '"Fraud"in relation to affairs of a Company or any Body Corporate, includes any
act, omission, concealment of any fact or abuse of position committed by any
person or any other person with the connivance in any manner, with infent to
deceive, to gain undue advantage from, or to injure the interests of, the
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Company or its shareholders or its creditors or any other person, whether or not
there is any wrongful gain or wrongful loss.

e Further any person who is found to be guilty of fraud, shall be punishable with
imprisonment for a term which shall not be less than 6 months but which may
extend to 10 years and shall also be liable to fine which shall not be less than
the amount involved in the fraud, but which may extend to 3 times the amount
involved in the fraud.

2. Punishment for false statement [Section 448]

Save as otherwise provided in this Act, if in any return, report, cerificate, financial
statement, prospectus, statement or other document required by, or for, the purposes of
any of the provisions of this Act or the rules made thereunder, any person makes a
statement,—

(a) which is false in any material particulars, knowing it to be false; or
(b) which omits any material fact, knowing it to be material,

he shall be liable under section 447.
Notes: -

This clause corresponds to section 628 of the Companies Act, 1956 and seeks to deal
with penalty for false statement. It provides that if in any return, report, etc., required by,
or for, the purpose of the provisions of this Act, any person who makes a false statement
or omits material facts, shall be liable for action under section 447.

Modified

In case of making any false statement or omitting any material fact in any Return,
Report, certificate, financial Statement, Prospectus, statement or other document
required by or for the purposes of any of the provisions of this Act, the person in
default shall be liable under section 447.

3. Punishment for false evidence [Section 449]
Save as otherwise provided in this Act, if any person intentionally gives false evidence—

(a) upon any examination on oath or solemn affirmation, authorised under this Act; or

Academics Department, The Institute of Cost Accountants of India(Statutory Body under an Act of Parliament) Page 85


/vhich

Paper 13(Corporate Laws & Compliance)_Syllabus 2012
Supplementary on Notified Sections of Companies Act,2013 -
for December 2014 CMA Examination

(b) in any affidavit, deposition or solemn affirmation, in or about the winding up of any
company under this Act, or otherwise in or about any matter arising under this Act,

he shall be punishable with imprisonment for a term which shall not be less than three
years but which may extend to seven years and with fine which may extend to ten lakh
rupees.

Notes: -

This clause corresponds to section 629 of the Companies Act, 1956 and seeks to provide
that in case of giving false evidence, the concerned person shall be liable to
imprisonment and fine.

Modified

Punishment in case of false evidence upon any examination on oath or solemn
affirmation or in any affidavit, deposition or solemn affirmation, in or about the
winding up of any Company under this Act, or otherwise in or about any matter
arising under this Act, has been increased, and now any person who made false
evidence as per the provisions of the section shall be punishable with imprisonment
for a term which shall not be less than 3 years & which may extend to 7 years and
with fine which may extend to ten lakh rupees.

4. Punishment where no specific penalty or punishment is provided [Section 450]

If a company or any officer of a company or any other person contravenes any of the
provisions of this Act or the rules made thereunder, or any condition, limitation or
restriction subject to which any approval, sanction, consent, confirmation, recognition,
direction or exemption in relation to any matter has been accorded, given or granted,
and for which no penalty or punishment is provided elsewhere in this Act, the company
and every officer of the company who is in default or such other person shall be
punishable with fine which may extend to ten thousand rupees, and where the
confravention is continuing one, with a further fine which may extend to one thousand
rupees for every day after the first during which the confravention continues.

Notes: -

This clause corresponds to section 629A of the Companies Act, 1956 and seeks to
provide penalty where no specific penalty is provided elsewhere in the Companies Act.
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Modified

Punishment for any contravention of the provisions of the Act, where no specific
punishment has been provided has been increased. In case of default the
Company and every officer of the Company who is in default or such other person
shall be punishable with fine which may extend to ten thousand rupees, and where
the contravention is a continuing one, with a further fine which may extend to one
thousand rupees for every day after the first during which the contravention
continues.

5. Punishment in case of repeated default [Section 451]

If a company or an officer of a company commits an offence punishable either with fine
or with imprisonment and where the same offence is committed for the second or
subsequent occasions within a period of three years, then, that company and every
officer thereof who is in default shall be punishable with twice the amount of fine for such
offence in addition to any imprisonment provided for that offence.

Notes: -

This clause seeks to provide that if any default is committed for the second or
subsequent occasion within a period of 3 years, it shall be punishable with imprisonment
as provided and twice the amount of fine for such default.

New

Now If a Company or an officer of a Company commits an offence punishable
either with fine or with imprisonment and where the same offence is committed for
the second or subsequent occasions within a period of 3 years, then, that
Company and every officer thereof who is in default shall be punishable with twice
the amount of fine for such offence, in addition to any imprisonment provided for
that offence.

6. Punishment for wrongful withholding of property [Section 452]
(1) If any officer or employee of a company—

(a) wrongfully obtains possession of any property, including cash of the company;
or
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(b) having any such property including cash in his possession, wrongfully withholds
it or knowingly applies it for the purposes other than those expressed or
directed in the articles and authorised by this Act,

he shall, on the complaint of the company or of any member or creditor or
conftributory thereof, be punishable with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees.

(2) The Court trying an offence under sub-section (1) may also order such officer or
employee to deliver up or refund, within a time to be fixed by it, any such property or
cash wrongfully obtained or wrongfully withheld or knowingly misapplied, the benefits
that have been derived from such property or cash or in default, to undergo
imprisonment for a term which may extend to two years.

Notes: -

This clause corresponds to section 630 of the Companies Act, 1956 and seeks to provide
penalty for wrongful possession or holding of the property of the company by any
officer or employee of company. The clause further provides the refund of the benefits
that have been derived from such property or cash or in default to undergo
imprisonment for a term which may extend to two years.

New

Now the section specifically provides that property under this section also includes

cash.
Modified

«  Now members in addition to creditor and conftributory as provided under the
Companies Act, 1956, can also make a complaint, against any officer or
employee relating to wrongful withholding of property of the Company.

« Punishment in case of wrongful withholding of property has been increased
from ten thousand rupees to one lakh rupees which may further extend to five
lakh rupees.

7. Punishment for improper use of “Limited” or “Private Limited” [Section 453]

If any person or persons trade or carry on business under any name or title, of which the
word “Limited” or the words “Private Limited” or any contraction or imitation thereof is or
are the last word or words, that person or each of those persons shall, unless duly
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incorporated with limited liability, or unless duly incorporated as a private company with
limited liability, as the case may be, punishable with fine which shall not be less than five
hundred rupees but may extend to two thousand rupees for every day for which that
name or title has been used.

Notes: -

This clause corresponds to section 631 of the Companies Act, 1956 and seeks to provide
punishment for improper use of the fitle words, ‘limited’, ‘private limited’ with fine which
shall not be less than five hundred but may extend to two thousand for everyday on
which that name has been used.

Modified

Punishment for improper use of “Limited” & “Private Limited” has been increased
and now the defaulter shall be punishable with fine which shall not be less than five
hundred rupees but may extend to two thousand rupees for every day upon which
that name or title has been used.

8. Protection of action taken in good faith [Section 456]

No suit, prosecution or other legal proceeding shall lie against the Government or any
officer of the Government or any other person in respect of anything which is in good
faith done or infended to be done in pursuance of this Act or of any rules or orders
made thereunder, or in respect of the publication by or under the authority of the
Government or such officer, of any report, paper or proceedings.

Notes: -

This clause seeks to provide that no suit, prosecution or other legal proceedings shall lie
against the Government or any other person authorised by the Government for acts
done or intended to be done in good faith.

No Change

9. Non-disclosure of information in certain cases [Section 457]

Notwithstanding anything contained in any other law for the time being in force, the
Registrar, any officer of the Government or any other person shall not be compelled to
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disclose to any court, Tribunal or other authority, the source from where he got any
information which—

(a) hasled the Central Government to order an investigation under section 210;

or

(b) is or has been material or relevant in connection with such investigation.
Notes: -

This clause corresponds to section 635AA of the Companies Act, 1956 and seeks to
provide that no official shall be compelled to disclose to any court, tribunal or other
authority the source of any information which has led to an order of investigation into
the affairs of the company.

No Change

10. Power to exempt a class or classes of companies from provisions of this Act
[Section 462]

(1) The Central Government may in the public interest, by notification direct that any of
the provisions of this Act,—

(a) shall not apply to such class or classes of companies; or

(b) shall apply to the class or classes of companies with such exceptions,
modifications and adaptations as may be specified in the nofification.

(2) A copy of every nofification proposed to be issued under sub-section (1), shall be laid
in draft before each House of Parliament, while it is in session, for a total period of thirty
days which may be comprised in one session or in two or more successive sessions,
and if, before the expiry of the session immediately following the session or the
successive sessions aforesaid, both Houses agree in disapproving the issue of the
notification or both Houses agree in making any modification in the notification, the
noftification shall not be issued or, as the case may be, shall be issued only in such
modified form as may be agreed upon by both the Houses.

Notes: -

This clause gives power to Cenfral Government by nofification directs that any
provisions of this Act to apply or not to apply to such class or classes of companies as
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specified in the public interest. The nofification to be laid in both the Houses of
Parliament for modification and such shall be issued.

Modified

Instead of specific exemptions in the Act itself, the Central Government may, in
public interest by notification, direct that any of the provisions of this Act shall not
apply to such class or classes of Companies; or shall apply to the class or classes of
Companies with such exceptions, modifications and adaptations as may be
specified in the notification. Under the Companies Act, 1956, such power can only
be exercised in relation to Government Companies.

11. Power of court to grant relief in certain cases [Section 463]

(1) Ifin any proceeding for negligence, default, breach of duty, misfeasance or breach
of frust against an officer of a company, it appears to the court hearing the case
that
he is or may be liable in respect of the negligence, default, breach of duty,
misfeasance or breach of frust, but that he has acted honestly and reasonably, and
that having regard to all the circumstances of the case, including those connected
with his appointment, he ought fairly to be excused, the court may relieve him,
either wholly or partly, from his liability on such term, as it may think fit:

Provided that in a criminal proceeding under this sub-section, the court shall have no
power to grant relief from any civil liability which may attach to an officer in respect of
such negligence, default, breach of duty, misfeasance or breach of trust.

(2) Where any such officer has reason to apprehend that any proceeding will or might
be brought against him in respect of any negligence, default, breach of duty,
misfeasance or breach of trust, he may apply to the High Court for relief and the
High Court on such application shall have the same power to relieve him as it would
have had if it had been a court before which a proceedings against that officer for
negligence, default, breach of duty, misfeasance or breach of trust had been
brought under sub-section (1).

(3) No court shall grant any relief to any officer under sub-section (1) or sub-section (2)
unless it has, by nofice served in the manner specified by it, required the Registrar and
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such other person, if any, as it thinks necessary, to show cause why such relief should
not be granted.

Notes: -

This clause corresponds to section 633 of the Companies Act, 1956 and seeks to provide
about me power of Court to grant relief to an officer of a company in respect of
negligence, default, breach of duty, misfeasance or breach of trust provided that he
has acted honestly and reasonably and having regard to all the circumstances of the
case.

No Change

12. Power to remove difficulties [Section 470]

(1) If any difficulty arises in giving effect to the provisions of this Act, the Central Government may,
by order published in the Official Gazette, make such provisions, not inconsistent with the
provisions of this Act, as appear to it fo be necessary or expedient for removing the difficulty:

Provided that no such order shall be made after the expiry of a period of five years from the
date of commencement of section 1 of this Act.

(2) Every order made under this section shall, as soon as may be after it is made, be laid before
each House of Parliament.

Notes: -

This is a new clause and seeks to empower Central Government to remove difficulty by
publishing order in the Official Gazette in case of any difficulty arises in giving effect to the
provision of this Act before the expiry of 3 years from the date of commencement of clause 1 of
this Act. The clause further provides that every order made to be laid before each House of
Parliament as soon as possible.

New

If any difficulty arises in giving effect to the provisions of this Act, the Central Government
may, by order published in the Official Gazette, make such provisions, not inconsistent with
the provisions of this Act, as appear to it fo be necessary or expedient for removing the
difficulty:

Provided that no such order shall be made after the expiry of a period of five years from the
date of commencement of section 1 of this Act.
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Definitions given under the Companies Act, 2013 [Section 2]

- Refer supplementary material of Paper 13 in Page 1

Study Material - 1

1. Central Government to prescribe Accounting Standards [Section 133]

The Central Government may prescribe the standards of accounting or any addendum thereto,
as recommended by the Institute of Chartered Accountants of India, constituted under section 3
of the Chartered Accountants Act, 1949, in consultation with and after examination of the
recommendations made by the National Financial Reporting Authority.

Notes: -

This clause corresponds to section 211(3C) of the Companies Act, 1956 and it seeks to provide
that the Cenfral Government may, after consultation with the National Financial Reporting
Authority, prescribe the accounting standards as recommended by the Institute of Chartered
Accountants of India for adoption by companies.

New

e Now the Central Government may prescribe the standards of accounting or any
addendum thereto, as recommended by the Institute of Chartered Accountants of India
in consultation with and after examination of the recommendations made by the National
Financial Reporting Authority.

e In respect of accounting standards the role of National Financial Reporting Authority is
limited to advise the Cenfral Government or examine the accounting standards
prescribed by Institute of Chartered Accountants of India.

2. Power of Central Government to make rules [Section 449]

(1) The Central Government may, by nofification, make rules for carrying out the
provisions of this Act.

(2) Without prejudice to the generality of the provisions of sub-section (1), the Central
Government may make rules for all or any of the matters which by this Act are required to
be, or may be, prescribed or in respect of which provision is to be or may be made by rules.

(3) Any rule made under sub-section (1) may provide that a contravention thereof shall be
punishable with fine which may extend to five thousand rupees and where the
confravention is a continuing one, with a further fine which may extend to five hundred
rupees for every day after the first during which such contravention continues.
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(4) Every rule made under this section and every regulation made by Securities and Exchange
Board under this Act, shall be laid, as soon as may be after it is made, before each House of
Parliament, while it is in session, for a total period of thirty days which may be comprised in
one session or in two or more successive sessions, and if, before the expiry of the session
immediately following the session or the successive sessions aforesaid, both Houses agree in
making any modification in the rule or regulation or both Houses agree that the rule or
regulation should not be made, the rule or regulation shall thereafter have effect only in
such modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously
done under that rule or regulation.

Notes: -

This clause corresponds to section 642 of Companies Act, 1956 and seeks to provide that Central
Government may make rules for the purpose of this Act. This Clause further provides that Central
Government may make rule for all or any of the matters which by this Act are required to be, or
may be, prescribed or in respect of which provision is fo be made. The clause further provides the
penalty for the contravention and clause also provides that every rule made under this section
and regulation made by Security Exchange Board of India to be laid before each House of
Parliament for any modification or annulment.

Modified

Now the penalty which the Cenfral Government may provide for confravention of rules made
by Central Government under this section has been increased, wherein in case of contravention,
it shall be punishable with fine which may extend to five thousand rupees and where the
contravention is a contfinuing one, with a further fine which may extend to five hundred rupees
for every day after the first during which such contravention confinues.

Dropped

The section doesn’t provides the manner in which Rules made by Central Government under
this Act be laid down in the parliament.

Academics Department, The Institute of Cost Accountants of India(Statutory Body under an Act of Parliament) Page 94



Paper 19(Cost Audit & Management
Audit)

Syllabus 2012
Supplementary Reading Material
on

Notified Sections of Companies Act,2013

- for December 2014 CMA Examination







Paper 19(Cost Audit & Management Audit)_Syllabus 2012
Supplementary on Notified Sections of Companies Act,2013 -
for December 2014 CMA Examination

Definitions given under the Companies Act, 2013 [Section 2]

- Refer supplementary material of Paper 13 in Page 1

Study Material - 6

1. Power of Central Government to make rules [Section 469]

(1) The Central Government may, by nofification, make rules for carrying out the
provisions of this Act.

(2) Without prejudice to the generality of the provisions of sub-section (1), the Cenfral
Government may make rules for all or any of the matters which by this Act are required to
be, or may be, prescribed or in respect of which provision is to be or may be made by rules.

(3) Any rule made under sub-section (1) may provide that a contravention thereof shall be
punishable with fine which may extend to five thousand rupees and where the
confravention is a continuing one, with a further fine which may extend to five hundred
rupees for every day after the first during which such contravention continues.

(4) Every rule made under this section and every regulation made by Securities and Exchange
Board under this Act, shall be laid, as soon as may be after it is made, before each House of
Parliament, while it is in session, for a total period of thirty days which may be comprised in
one session or in two or more successive sessions, and if, before the expiry of the session
immediately following the session or the successive sessions aforesaid, both Houses agree in
making any modification in the rule or regulation or both Houses agree that the rule or
regulation should not be made, the rule or regulation shall thereafter have effect only in
such modified form or be of no effect, as the case may be; so, however, that any such
modification or annulment shall be without prejudice to the validity of anything previously
done under that rule or regulation.

Notes: -

This clause corresponds to section 642 of Companies Act, 1956 and seeks to provide that Central
Government may make rules for the purpose of this Act. This Clause further provides that Central
Government may make rule for all or any of the matters which by this Act are required to be, or
may be, prescribed or in respect of which provision is to be made. The clause further provides the
penalty for the contravention and clause also provides that every rule made under this section
and regulation made by Security Exchange Board of India to be laid before each House of
Parliament for any modification or annulment.

Modified

Now the penalty which the Central Government may provide for contravention of rules made
by Central Government under this section has been increased, wherein in case of confravention,
it shall be punishable with fine which may extend to five thousand rupees and where the
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contravention is a continuing one, with a further fine which may extend to five hundred rupees
for every day after the first during which such contravention continues.
Dropped

The section doesn’t provides the manner in which Rules made by Central Government under
this Act be laid down in the parliament.

)
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